Tuly 6, 2021

VIA Electronic Mail: taxlegal@wy.gov

Mr. Mark S. Morton, Esq.

West Virginia Department of Taxation
PO Box 1005

Charleston, WV 25324-10035

RE: Proposed Amendments to Income Tax Apportionment Rule
Section 11-24-1-Implementing HB 2026 (2021 Legisiative Session)

Dear Mr. Morton:

Thank vou very much for the opportunity to provide comments in connection
with the regulations governing the recently enacted market sowrcing law 1n
HB 2026. The motion pieture studios formed the organization now known as
the Motion Picture Association to protect and support the nascent film
industry in 1922. Since that time, the MPA bhas served as the voice and
advocaie of the film and television industry around the world, advancing the
business and art of storytelling, protecting the creative and artistic freedoms
of storyteliers, and bringing eptertainment and inspiration to audiences
worldwide. The MPA member companies and their affiliated entities own the
major television broadeast networks and most of the national cable program
networks. Its members include: Paramount Pictures Corporation, Sony
Pictares Entertainment Inc., Universal City Stodies LLO, Walt Dispey
Studios Motion Pictures, W arner Bros. Entertainment Inc. and Netflix.
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We are pleased the state has proposed rules to clarify the method of
apportioning the income of national broadcast and cable network program
companies. However, we respectfully urge the state to adopt an alternative
apportionment method for broadcasters (“commercial domicile,” as outlined
in this letter), which was similarly adopted through rule following enactment
of a general market-based sourcing statutes recently in Missouri, Kentucky
and Tennessee. We have included proposed amendments to the draft rule for
your consideration and incorporation into the final proposed rule.

What are the Broadcasters’ Revenue Streams? Broadcasters have two main
revenue streams — national advertising and content licensing. They are paid
by national advertisers to include ads in their programming, and they are paid
license fees by distributors such as local television stations, cable and telecom
companies, satellite and internet distributors. In addition, there is a new
revenue stream that is growing rapidly — revenues from direct to consumer
streaming, “Over the Top” or OTT- like Disney+, HBO Max, Peacock,
Paramount +, etc. The MPA proposal would provide clarity and certainty for
the calculation of broadcaster’s sales receipts from these activities in West
Virginia for purposes of the sales factor numerator.

What is Commercial Domicile Apportionment? The commercial domicile
apportionment method apportions revenues to West Virginia based on the

broadcasters’ actual “market,” i.e., its West Virginia based customers. The
broadcasters’ “markets” are their direct customers with whom they have
contractual relationships and from whom they receive revenue. These
customers are national advertisers and various platform distribution
companies. The West Virginia customers of the national broadcast and cable
networks include companies that are domiciled in West Virginia and either
advertise on these networks or license programming content from them.
Additionally, they include revenue from individual subscribers to OTT
services based on their billing address.



The MPA’s proposed contemporary apportionment formula has been adopted
by 12 states over the past 12 years including: Missouri, Iowa, North Carolina,
Illinois, Tennessee, Rhode Island, Wisconsin, Michigan, Texas, Louisiana,
Kentucky and Florida.

The only other apportionment methodology option, which is proposed in the
draft rule is now an obsolete method as it does not look to the broadcasters’
true market and incorrectly looks to broadcasters’ customers’ customers rather
than their actual direct customers with whom they have privity of contract.
Additionally, the state’s proposed audience apportionment was established in
some states decades ago when states adopted the “cost of performance”
method.

Why Adopt the Commercial Domicile apportionment? Commercial domicile
apportionment is the clear market sourcing trend and has been adopted by

many states around the country as outlined above primarily because it
provides clarity and consistency to both the taxpayer and the Departments of
Taxation and Revenue. This apportionment for national broadcasters
represents the application of market-based sourcing to the national broadcast
industry. It accurately reflects not only the method by which income is earned
by the broadcasters, but also from whom it is earned.

Under the commercial domicile apportionment formula, national broadcast
and cable program networks recognize an obligation to file tax returns and
pay tax in West Virginia, thereby providing a reliable and stable revenue
stream to the state. = Moreover, it avoids protracted litigation regarding
audience measurement, as every company only has one commercial domicile
and every individual has only one billing address.



Additionally, content delivery by broadeasters was vastly different a quarter
century ago than it is today. (Ses the attached diagrams illustrating the
difference between the old and contemporary methods of content delivery.)
The broadeasters’ know their customers: who they are, what they have
purchased, when and how nuch they are charged and have paid. A taxpayer’s
liability should be based on this data not some fictional “audience™ market.

Proposed Regulatory Lanpguage Attached is a dvaft of the proposed regulatory
language for your review and consideration, which will create a contemporary
rule and provide parity between tangible and intangible property. The
proposed amendments are § fghlight

Finally, attached is the list of states and their citations where the commercial
domicile apportionment has been adopted. Thank you in advance and we
would be happy to discuss our proposed regulatory language with you at your
earliest convenience. |
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TITLE 110
LEGISLATIVE RULES
DEPARTMENT OF TAX AND REVENUE

SERIES 24
CORPORATION NET INCOME TAX

§110-24-1. General.

1.1. Scope. -- This legislative rule is intended to explain and clarify the West Virginia Corporation
Net Income Tax as set forth in W. Va. Code §§11-24-1, ef seq.

1.2. Authority. -- W, Va. Code §§29A-3-1, et seq., 11-10-5,

1.3. Filing date. -~ May-6;-2040-
1.4 Effective date. -- May 1H52010-

“
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terminate and have no further force or effect upon the expiration of five years from its effective date.

§110-24-2. Introductory Statement.

The West Virginia Corporation Net Income Tax became effective July 1, 1967, and is a conformity tax
in that it utilizes federal taxable income as a starting point to determine West Virginia taxable income and
in that it adopts federal definitions wherever possible.

§110-24-3. Definitions.

3.1. Meaning of terms - general rule. -- Any term used in W. Va. Code §§11-24-1, ef seq., and in this
rule have the same meaning as when used in a comparable context in the laws of the United States of
America, as those laws relate to federal income taxation, unless a different meaning is clearly required by
the context or by specific definition in article twenty-four, or in this rule.

3.1.a. Any reference in W. Va. Code §§11-24-1, et seg., and in this rule, to the laws of the United
States means the provisions of the Internal Revenue Code, as amended, and any other provisions of the
laws of the United States of America as those laws relate to the determination of income for federal income
tax purposes. West Virginia Code §11-24-3 contains the most recent updating of terms used in W. Va.
Code §§11-24-1, et seq.

3.2, Additional Terms Defined.

3.2.a. "Combined group" and "unitary group" are used interchangeably in this rule and mean the
group of all persons whose income and apportionment factors are required to be taken into account pursuant
to W. Va. Code §§11-24-1, er seq. in determining the taxpayer's share of the net business income or loss
apportionable to this state.

3.2.b. "Combined report" means a schedule or schedules, as required by W. Va. Code §§11-24-1,
et seq. and this rule or any other rules or procedures established by the Tax Commissioner, which are to be
attached to a taxpayer's annual corporation net income tax return and which report the income and
apportionment information of all corporations that are members of the taxpayer's combined group, as well
as any supporting information required by the Commissioner.
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3.2.c. "Commonly owned" or "Commeon ownership" mean, in general, that more than 50% of the
voting control of one or more corporations or other entities, as applicable in the context, is directly or
indirectly owned by one or more common owners, whether corporate or non-corporate, subject to the
following specific rules and examples.

3.2.c.1. Direct and Indirect Voting Control, and Tiered Ownership. - If the same person or any
related persons holds directly or indirectly more than 50% of the voting control of a corporation (e.g., a
parent corporation), that person is considered to hold indirectly any stock or other interest in ownership or
control in a lower-tier corporation (e.g., a subsidiary corporation) that is directly or indirectly held by the
parent corporation. Accordingly, by way of illustration, a parent corporation and any one or more
corporations, whether or not in a direct chain, connected through direct or indirect stock ownership, where
more than 50% of the voting control of each subsidiary corporation is directly or indirectly owned by a
corporation or any related persons, are treated as commonly owned or under common ownership, and
subject to inclusion in a combined group.

Example 1. Corporation A, a widely held publicly-traded corporation, owns 51% of the stock
of Corporation B; B owns 51% of Corporation C; and C owns 60% of Corporation D. Corporations A, B,
C, and D are all treated as commonly owned or under common ownership, and subject to inclusion in a
combined group.

Example 2. Same facts as in Example 1, except Corporation C owns 40% of Corporation D,
with another 20% of D being owned by an individual who owns 100% of Corporation A. All of
Corporations A, B, C, and D are, again, treated as commonly owned or under common ownership, and
subject to inclusion in a combined group. Corporation D is treated as commonly owned through the
aggregation of C's 40% ownership in D and the related individual's 20% ownership in D.

3.2.¢c.2. Related Versus Unrelated Owners.

3.2.c.2.A. Two or more corporations, where stock representing more than 50% of the
voting control of each corporation is owned directly or indirectly by the same person or any related persons,
whether corporate or non-corporate, are treated as commonly owned or under common ownership, and
subject to inclusion in a combined group. A common owner or owners need not be members of the
combined group.

Example 3. Individual X owns 51% of Corporation A, 60% of Corporation B, and 100%
of Corporation C. Corporations A, B, and C are all treated as commonly owned or under common
ownership, and subject to inclusion in a combined group. This same conclusion would be reached if X
owned 35% of B and X's wife, a related person, owned 25% of B, so that together X and his wife owned
60% of B.

Example 4. Foreign Corporation F owns 100% of the stock of Corporation A which is
organized in the U.S. and of Corporation B which is also organized in the U.S. Corporations A and B each
directly or indirectly own various corporate subsidiaries in separate chains leading up to A and B, where
the voting control of each subsidiary is more than 50% owned by a higher-tier corporation in the chain.
Corporations A and B and all of their respective direct and indirect subsidiaries are treated as commonly
owned or under common ownership, and subject to inclusion in a single combined group. Assuming that
no worldwide election is made, and that F is not a foreign corporation that would be included in a "water's
edge" combined group under W. Va. Code §11-24-13f(a), F itself would not be subject to inclusion in the
combined group.

3.2.¢.2.B. Two or more corporations are not treated as commonly owned or under common
ownership, and subject to inclusion in a combined group, solely because the corporations have one or more
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unrelated owners in common, where aggregation of the ownership of the unrelated owners would be
necessary in order to represent more than 50% of the voting control of any of the corporations.

Example 5. Individual I-1 owns stock representing 40% of the voting control of
Corporation A and stock representing 20% of the voting control of Corporation B. Individual 1-2. owns
30% of A and 45% of B. I-1 and I-2. are not related persons, and A and B are not otherwise related persons.
A and B are not treated as commonly owned or under common ownership, and thus are not subject to
inclusion in a combined group.

3.2.c.3. Stapled entities. — Two or more corporations that are "stapled entities” are treated as
commonly owned or under common ownership, and subject to inclusion in a combined group. Stapled
entities are entities where, by reason of their form of ownership, or restrictions on transfer of ownership, or
other terms or conditions, whether existing by operation of law, by written contract, or otherwise, in the
case of a transfer of one or more ownership interests, require more than 50% of the voting control of each
entity to be transferred.

3.2.c.4. Corporations under common ownership. -- A group of corporations under common
ownership may be engaged in one or more unitary businesses.

Example 6. Assuming the same facts as in Example 4 of this subdivision, both A and B and
all of their direct and indirect subsidiaries are engaged in unitary business X. In addition, A and all of its
subsidiaries are engaged in unitary business Y, but B and its subsidiaries are not engaged in unitary business
Y. A and B and all of their respective direct and indirect subsidiaries would be included in a combined
group with respect to unitary business X, and A and all of its direct and indirect subsidiaries would be
included in a combined group with respect to unitary business Y. Corporation A and all of its respective
direct and indirect subsidiaries need to divide their respective adjusted federal taxable incomes to properly
assign the portion thereof fairly attributable to each unitary business. This example assumes that the
corporations have no other business or nonbusiness income.

3.2.c.5. Related Parties; Constructive Ownership. - In determining whether a person is a
related person or is considered to hold stock or other ownership or control interests in an entity that is
directly held by another person, the constructive ownership rules described in Internal Revenue Code §318
generally apply, except that:

3.2.c.5.A. In applying IRC §318(a)(2), if a partnership, estate, trust, or corporation owns,
directly or indirectly, more than 50% of the voting control of a corporation, it is considered to own all of
the stock or other ownership or control interests in the corporation; and

3.2.c.5.B. If a person has an option to acquire stock or other ownership interests in an
entity, the stock or other ownership interests are treated as owned by that person only to the extent
determined by the Tax Commissioner to be necessary to prevent tax avoidance.

3.2.¢c.6. Common ownership. -- In determining common ownership, the Tax Commissioner
may take into account any plan or arrangement, whether existing by operation of law, by contract, or
otherwise, for bestowing or shifting ownership or voting control, in addition to the terms of any actual stock
ownership or control.

3.2.d. "Combined return" means the annual return filed by a combined group member under W.
Va. Code §§11-24-1, et seq., or the single annual return filed by the taxable members of a combined group
pursuant to the annual election made under W. Va. Code §11-24-13e.

3.2.e. “Intercompany transaction” means a transaction between corporations which are members
of the same combined reporting group immediately after the transaction.
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3.2.f. “Principal member” means the member of the combined reporting group whose accounting
period is used as a reference period for all members of the combined reporting group to aggregate and
apportion combined report business income of the group. A principal member need not be a taxpayer
member.

3.2.g. “Unitary business” means a single economic enterprise that is made up either of separate
parts of a single business entity or of a commonly controlled group of business entities that are sufficiently
interdependent, integrated and interrelated through their activities so as to provide a synergy and mutual
benefit that produces a sharing or exchange of value among them and a significant flow of value to the
separate parts.

3.2.h. "Water's-edge combined report" means a combined report that includes all of the entities
described in W. Va. Code §§11-24-13f(a)(1) through (7) that are members of the combined group.

3.2.i. "Worldwide election" means an election by a taxable member of the combined group on
behalf of all of the members of the group engaged in a unitary business to treat as its combined group, for
purposes of W. Va. Code §11-24-13f, all members that are engaged in the unitary business, wherever
located, on such terms and in keeping with the requirements of the corporation net income tax that are
further explained in rules of the Tax Commissioner and any forms and instructions or other notices that are
issued by the Tax Commissioner.

§110-24-4, Effect Of Rate Changes During Taxable Year.

4.1, If any rate of tax imposed in W. Va. Code §§11-24-1, et seq. changes to become effective before
December 31 of a calendar year, and if the taxable year included the effective date for the change of rate,
then:

4.1.a. Tentative tax due is computed by applying the rate for the period before the effective date
of the change of rate, and the rate for the pericd on and after that date, to the taxable income of the
corporation for the entire taxable year; and

4.1.b. The tax for that taxable year shall be the sum of that proportion of each tentative tax which
the number of months in each period bears to the number of months in the entire taxable year.

4.1.c. The procedure in this subsection may only be used when the date of the rate change is other
than the first day of the taxable year.

4.2. For purposes of this section:

4.2.a. If the rate changes for taxable years "beginning after" or "ending after” a certain date, the
following day shall be considered the effective date of the change; and

4.2.b. Ifthe rate changes for taxable years "beginning on or after” a certain date, that date shall be
considered the effective date for the change of rate.

4.2.c. However, if W. Va. Code §11-10-5p applies with relation to the effective date for a
corporation net income tax rate change, then the rate change shall first apply to a particular taxpayer for
taxable years beginning on or after the effective date of the act of the Legislature containing the rate change
amendment.

4.3. Example. -- The West Virginia Legislature enacts a rate change for the corporation net income
tax beginning after June 30. West Virginia Code §11-10-5p does not apply. The corporation net income
4
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tax liability for a calendar year taxpayer is computed by applying the former rate for the months January
through June, and the new rate for July and succeeding months. A fiscal year taxpayer would use the former
rate for those periods of its tax year occurring before June 30.

4.4. Example. - The West Virginia Legislature enacts a rate change for the corporation net income
tax beginning after June 30 of year 1. West Virginia Code §11-10-5p applies. The corporation net income
tax liability for a calendar year taxpayer is computed by applying the former rate for the tax year of January
1, year 1 through December 31, year 1, and the new rate for the tax year beginning January 1, year 2. and
succeeding years. A fiscal year taxpayer would use the former rate for those periods of its tax year occurring
before June 30 and through the end of its fiscal year, and the new rate for the next succeeding fiscal year
beginning on or after the effective date of the act of the Legislature containing the rate change amendment.

§110-24-5. Corporations Exempt From Tax.

5.1. Corporations exempt from the corporation net income tax in accordance with the provisions of W.
Va. Code §§11-24-1, et seq., including, but not limited to, W. Va. Code §11-24-5, or exempt from the
corporation net income tax under any other provision of the W. Va. Code or under any provision of
superseding federal code or federal law are exempt from the corporation net income tax. However regulated
investment companies and real estate investment trusts subject to the provisions of W. Va, Code §11-24-
4b are subject to tax as specified in that section.

5.1.a. Corporations which by reason of their purposes or activities are exempt from federal income
tax are exempt from the corporation net income tax. However regulated investment companies and real
estate investment trusts subject to the provisions of W. Va. Code §11-24-4b are subject to tax as specified
in that section.

5.1.a.1. This exemption shall not apply to the unrelated business income, as defined in the
Internal Revenue Code, of any corporation if the income is subject to federal income tax.

5.1.a.1.1. Example. -- A corporation exempt from federal income taxation under IRC
501{c)(3) receives $1,000,000 in cash donations and is bequeathed an unrelated business during the year.
The tax-exempt corporation operates the business for the remainder of its tax year. The income from
operating this business is considered unrelated business taxable income by the Internal Revenue Service.
The income would also be taxed under the West Virginia Corporation Net Income Tax. However, the
donations would be exempt.

5.1.a.2. Insurance companies which pay this State a tax upon premiums, and insurance
companies that pay the surcharge imposed by W. Va. Code §§23-2C-3(f)}(1) or (3) are exempt from the
corporation net income tax.

5.1.a.2.1. This exemption is available if an insurance company actually paid an insurance
premium tax imposed by West Virginia law or the surcharge imposed by W. Va. Code §§23-2C-3(f)(1) or
(3) for any year in which an exemption is claimed or would have paid the premium tax but for the use by
the taxpayer of any tax credits allowed or allowable against the premium tax.

5.1.a.3. Corporations otherwise exempted from the corporation net income tax by superseding
state or federal law are exempt from the corporation net income tax, (e.g. racing associations, W. Va. Code
§19-23-12; hospital service corporations, W. Va. Code §33-24-4; farmer's mutual fire insurance companies,
W. Va. Code §33-22-16; and licensed fraternal benefit societies, W. Va. Code §33-23-29).

§110-24-6. Reservedfor-futureuse: Allocation And Apportionment for Tax Years beginning on and
after Janunary 1, 2022,
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6.1. This section heading will apply to all tax vears beginning on and afier January 1, 2022 C

corporations having a fiscal tax year ending after January 1, 2022 and before December 31, 2022, will fall

under the transition rules under section heading 6a. Tax Years ending before January 1, 2022, will fall
under allocation and apportionment rules under section heading 7.

6.2. "Business activities" include all activities engaged in by the corporation. and includes those
activities giving rise to both business income and nonbusiness income.

6.2.1. If the business activities of a taxpayer take place entirely within this state, then the taxpayer

does not allocate its nonbusiness income or apportion its business income using the apportionment
methodologies prescribed by the statute, and the entire net income of the corporation is subiject to the

corporation net income tax.

6.2.1.a. The business activities of a taxpayer are considered to have taken place in their entirety
within this state if the taxpaver is not taxable in another state.

6.2.1.b. "Not taxable in another state" means the taxpayer is not subject to a net income tax, a
franchise tax measured by net income, a franchise tax for the privilege of doing business. or a corporation

stock tax in another state, and another state has no jurisdiction to subject the taxpayer to a net income tax.

6.2.2. A combined group apportions the group's adjusted federal taxable income from unitary
business when one or more of the members of the combined group engage in business only within the State
of West Virginia, but one or more other members of the combined group engage in business activities
partially in West Virginia and partially outside of West Virginia.

6.2.3. If all business activities of all combined group members take place entirely within West

Virginia, then the entire net income of each combined group member is subject to the West Virginia
corporation net income tax without apportionment.

6.3. Allocation of non-business income_—_Pursuant to W. Va. Code §11-24-7(d). if the business
activities of a taxpayer take place partially within and partially without this state and the taxpayer is also

taxable in another state, then rents and royalties from real or tangible personal property, capital gains,
interest, dividends or patent or copyright royalties shall be allocated to the extent that they constitute

nonbusiness income of the taxpayer.

6.3.1. The extent of use of tangible personal property in a state is determined by multiplying the
nonbusiness rents and rovalties by a fraction, the numerator of which is the number of days of physical

location of the property in the state during the rental or royalty period in the taxable year and the
denominator of which is the number of days of physical location of the property everywhere during all
rental or rovalty periods in the taxable year. If the physical location of the property during the rental or
royalty period is unknown or unascertainable by the taxpayer, tangible personal property is used in the state
in which the property was located at the time the rental or rovalty payer obtained possession.

6.3.2. If property is in this State for any part of a day, that time shall be counted as a full day.

6.3.3. Examples.

Example 1. Corporation A was formed in Ohio and has its main offices there. Corporation A owns an

apartment complex in West Virginia and leases computers to users located in West Virginia. The
nonbusiness net rental income from the rental of the apartment complex is allocated to West Virginia for
purposes of the West Virginia Corporation Net Income Tax. Likewise, the nonbusiness net rental income
received by Corporation A as a lessor of computers in this State is allocated to this State.
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Example 2. Corporation Z was formed in State X and has its commercial domicile in the State of West
Virginia. Corporation Z leases tangible personal property to customers in State K and derives nonbusiness

income from that activity. State K has no corporation nef income tax. The net receipts from leasing tangible
personal property in State K are allocated entirely to the State of West Virginia.

Example 3. Corporation Alpha. organized and headquartered in California, leases c¢oal mining
equipment in West Virginia. Alpha began leasing equipment in West Virginia on April 1 and is a calendar

vear taxpayer. The coal mining equipment was not in this State until April 1, the date the lease commenced.
The property is leased in this State for 275 of the 365 days in the vear. If rental income from the coal

mining equipment located in the State of West Virginia is nonbusiness income, and if Alpha Corporation
netted $15.000 for leasing this equipment for the entire year, Alpha would include in West Virginia income

the following amount: 275/365 x $15.000 = $11.301.37.

If Alpha Comoration has adequate records to show the net rental income from the equipment while the
equipment was leased in this State, then it may use the actual net rental income and not "apportion" its
allocation of net rental income.

6.4. Apportionment -- Business activities partially within and partially without this State.

6.4.1. Where a corporation has business activities partially within and partially without this state,
all income of the corporation is apportioned. except nonbusiness income specifically identified in W. Va.
Code §11-24-7(d). which is allocated. Where a corporation has business activities that are in West Virginia
and other states. its other net nonbusiness income that was not allocated under W. Va. Code §11-24-7(d)
and all of its net business income will be apportioned.

6.4.1.a. Where a corporation has income from business activities partially within this State and
partially outside of this State, all net income, after deducting those items specifically allocated under W.
Va. Code §11-24-7(d), shall be apportioned to this State by multiplying the net income by a fraction, the
numerator of which is the gross receipts of the taxpayer derived from transactions and activity in the regular
course of its trade or business in this State during the taxable year, less returns and allowances attributable
to the gross receipts from the West Virginia activity. The denominator of the fraction is the total gross
receipts derived by the taxpayer from transactions and activity in the regular course of its trade or business
during the taxable vear and reflected in its gross income reported and as appearing on the taxpayer's Federal
Form 1120 and consisting of those certain pertinent portions of the elements of gross income set forth. This
fraction is known as the “sales factor.” Note that this subdivision does not apply if the corporation is subject

to a special apportionment method under W. Va. Code §§11-24-7a or 7b, or is authorized to use a special
apportionment method pursuant to W. Va. Code §11-24-7(h).

6.4.1.b. The only sales to be included in the sales factor are those which produce business

income.

6.4.1.c. If either the numerator or the denominator includes interest or dividends from

obligations of the United States government which are exempt from taxation by this State, the amount of

the interest and dividends, if any, shall be subtracted from the numerator or denominator in which it is
included.

6.4.2. Sales factor denominator. - The denominator of the sales factor includes the total gross

receipts derived by the taxpayer from transactions and activity in the regular course of its trade or business,
unless otherwise excluded in this rule.

6.4.3. Sales factor numerator. -- The numerator of the sales factor shall include gross receipts
attributable to this State and derived by the taxpavyer from transactions and activity in the regular course of
its trade or business. All interest income, service charges. carrying charges. or time-price differential

7




110CSR24

changes_incidental to the gross receipts shall be included regardless of the place where the accounting
records are maintained or the location of the contract or other evidence of indebtedness.

6.4.4. Rules for determining what is included in the gross receipts of a sale in certain circumstances

1
1

6.4.4.a. In the case of a taxpaver engaged in manufacturing and selling or purchasing and
reselling goods or products, "sales" includes all gross receipts from the sales of such goods or products (or
other property of a kind which would properly be included in the inventory of the taxpayer if on hand at the
close of the tax period) held by the taxpaver primarily for sale to customers in the ordinary course of its
trade or business. Gross receipts for this purpose mean gross sales less returns and allowances. and includes

all interest income, service charges, carrying charges. or time-price differential charges incidental to such
sales. Federal and state excise taxes (including sales taxes) shall be included as part of such receipts if such

taxes are reflected in the taxpaver’s gross income reported and as appearing on the taxpayer's Federal Form
1120,

6.4.4.b. In the case of cost fixed fee contracts_such as the operation of a gsovernment-owned
plant for a fee, "sales" includes the entire reimbursed cost, plus the fee.

6.4.4.c._In the case of a taxpaver engaged in providing services, such as the operation of an
advertising agency. or the performance of equipment service contracts, or research and development

gontracts, "sales" includes the gross receipts from the performance of the services including fees,
commmissions, and similar items.

6.4.4.d. In the case of a taxpayer engaged in renting real or tangible personal property. "sales"
includes the gross receipts from the rental, lease, or licensing of the use of the property.

6.4.4.e. In the case of a taxpayer engaged in the sale, assignment. or licensing of intangible
personal property such as patents and copyrights. "sales” includes the gross receipts therefrom.

6.4.5. Example -- General Apportionment Formula:

The following is an example of how the apportionment formula works in the context of the
corporation net income tax:

A hvpothetical corporation has facilities and operations in Pennsylvania, West Virginia, New
York, and California.

The corporation has sales in 47 of the 50 states of the [JSA.

The apportionment formula is as follows:

Sales in WV
Sales in USA

Federal Taxable Income -- The corporation has $10.000.000 in federal adjusted gross income
from all operations in the USA after West Virginia modifications and adjustments. These modifications

and adjustments are for certain jtems that are required to be added to, or subtracted from, federal taxable
income before apportionment.

Sales in the USA - The total sales of the corporation in the entire USA (all of the 47 states in
which the corporation has sales) are $435.009.000.
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Sales in West Virginia -- The total sales of the corporation in West Virginia are $104.000.

The apportionment formula, using these values, would be as follows:

104,000
435.009.000

OR

0.000239 - This is the apportionment factor,

Assuming that the corporation has no allocable West Virginia income, out of all of the
operations in the USA, 0.000239 of the operations of the corporation are attributable to West Virginia
operations and activity.

Net federal taxable income from all operations in the USA, after WV_modifications and
adjustments is $10.000.000.

Applying the apportionment formula, West Virginia taxable income is:

Federal Taxable Income
(After Adjustments) Apportionment Factor WYV Taxable Income
$10.000.0600 X 0.000239 = $2.390.00

The final computation of the tax is as follows. The hypothetical corporation has federal taxable

income after modifications and adjustments allocated and apportioned to West Virginia in the amount of
$2.390.00. The tax rate for the given vear is 8.75%.

Tax is .0875 x $2.390.00 = $209.13 (rounded)

Tax is $209.13.

6.4.6. In filing returns with this State. if the taxpaver departs from or modifies the basis for

excluding or including gross receipts in the sales factor used in returns for prior vears, the taxpayer shall
disclose that information by attaching a statement, setting forth the nature and effect of the change, to the

corporation net income tax return for the current year.

6.4.7. Determining what gross receipts are attributable to this State: Sales from a unitary member
that does not have nexus with West Virginia. -- West Virginia is a “Joyce State.” The Joyce case (dppeal

of Jovce, Inc., 66 SBE 069, 1966 WL 1411 (Cal. St. Bd. Eq.) (Nov. 23, 1966)) and the Finnegan case
{(Appeal of Finnigan Corp., 88- SBE-022-A, 1990 WL 15164 (Cal. St. Bd. Eq.) (Jan. 24, 1990)) were tax

matters brought before the California State Board of Equalization. States that follow the decision in the
Joyce case are known as “Joyce States.”

6.4.7.a.. The issue for which these cases have become known relates to the determination of
the sales that are included in the numerator of the sales factor.

In synopsis, the basic distinction is as follows:

Joyce - If a unitary group member has nexus with the state, then “in state gross receipts of
that member are included in the sales factor numerator, but not if the member does not have nexus with the

9
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state, determined on a “stand alone” basis.

Finnigan -- If one or more unitary group members has nexus with the state, then “in state”
gross receipts of all unitary group members are included in the sales facior numerator, including “in state”
gross receipts of a unitary group member that, itself, does not have nexus with the state, determined on a
“stand alone™ basis.

6.4.7.b. Because West Virginia is a “Joyce State.” if the unitary member does not have nexus
with West Virginia, or if the unitary member is not taxable under the protections of PI. 86-272, then that
unitary member's gross receipts derived from transactions and activity in the regular course of its trade or
business in West Virginia are not included in the numerator of the sales factor when the tax return is
prepared. and for combined group members. when the combined report is prepared.

6.4.8. Determining what gross receipts are attributable to this State: Allocation of sales of tangible
personal property. --

6.4.8.a. Sales of tangible personal property are in this State if the property is received in this

State by the purchaser, other than the United States government, regardless of the f.o.b. point or other
conditions of the sale. In the case of delivery by common carrier or other means of transportation. the place

at which the property is ultimately received after all transportation has been completed shall be considered
as the place at which the property is received by the purchaser, regardless of where title passes or other
conditions of sale. Direct delivery in this State, other than for purposes of transportation, to a person or
firm designated by the purchaser, constitutes delivery to the purchaser in this State, and direct delivery
outside this State to a person or firm designated by the purchaser does not constitute delivery to the
purchaser in this State, regardless of where title passes or other conditions of sale. The sales of tangible

personal property are also in this State if the property is shipped from an office, store, warehouse, factory,
or other place of storage in this State and the purchaser is the United States government.

6.4.8.b. Where tangible personal property is sold and the terms of the sale require the purchaser

to pick up the property or otherwise receive the property in this State, the sale is to be treated as a sale
taking place in this State.

6.4.8.c. In the case of sales requiring by their terms the delivery of tangible personal property

by common carrier, contract carrier or by other means of transportation excluding pickup by the customer
in this State, whether directly or indirectly. the place at which the property is ultimately received after all

transportation has been completed shall be considered as the place at which the property is received by the
purchaser.

6.4.8.d. Direct delivery in this State, other than for purposes of trangportation, to a person or

firm designated by a purchaser constitutes delivery to the purchaser in this State regardless of where title
passes, or other conditions of sale.

6.4.8.e. Direct delivery outside this State to a person or firm designated by a purchaser does
not constitute delivery to the purchaser in this State, regardless of where title passes. or other conditions of

sale.

6.4.8.f Examples. --

Example 1. Baubles, Inc. is located in Huntington, West Virginia, and makes sales of tangible personal

property to an Ohio company. The terms of sale require the Qhio company to pick up the merchandise
from the loading dock at Baubles. The sale is to be treated by Baubles as a sale taking place in this State.

Example 2. Alpha Corporation, which manufactures a highly sophisticated device used in mining,
10
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purchases certain tangible personal property from a company located in Virginia. Alpha Corporation,

located in Bergoo, West Virginia is required by the terms of the sales contract to pick up the merchandise
at the Virginia company's loading dock in Virginia, The sale is to be treated as not occurring in West

Virginia by the Virginia company, absent other nexus with West Virginia.

Example 3. RPS, Inc., is located in Morgantown, West Virginia and makes sales of tangible personal
property. Some of the sales contracts require RPS to ship the goods to companies located outside of this
State via common carrier. The sales of the tangible personal property shipped by the carrier are not included
2s West Virginia sales.

6.4.8.g. Special rules. --

6.4.8.g.1. Where substantial amounts of gross receipts arise from an incidental or
occasional sale of a fixed asset used in the regular course of the taxpayer's trade or business, the gross

receipts shall be excluded from the sales factor. For example. gross receipts from the sale of a factory or
plant will be excluded.

6.4.8.p.2. Insubstantial amounts of gross receipts arising from incidental or occasional
transactions or activities may be excluded from the sales factor unless the exclusion would materially affect
the amount of income apportioned to this State. For example, the taxpayer ordinarily may include or

exclude from the sales factor gross receipts from such transactions as the sale of office furniture, business
automobiles, etc.

6.4.8.2.3. Where the income producing activity of a taxpayer other than a banking or
financial institution, in respect to business income from intangible personal property, can be readily

identified. the income is included in the denominator of the sales factor and. if the income producing activity
occurs in this State, the numerator of the sales factor as well. For example, usually the income producing
activity can be readily identified in respect to interest income received on deferred payments on sales of

tangible personal property and income from the sale, licenging, or other use of intangible personal property.

6.4.8.g.4. Where the business income from intangible property cannot readily be attributed
to any particular income producing activity of a taxpayer other than a banking or financial institution, the
income cannot be assigned to the numerator of the sales factor for any state and shall be excluded from the
denominator of the sales factor. For example, where business income in the form of dividends received on

stock, royalties received on patents or copyrights, or interest received on bonds, debentures, or government
securities results from the mere holding of the intangible personal property by the taxpaver, the dividends,

rovalties, and interest shall be excluded from the denominator of the apportionment factor.

6.4.9. No Throw Rule -- All other sales of tangible personal property delivered or shipped to a

purchaser within a state in which the taxpaver is not taxed are excluded from the numerator of the sales
factor, but remain in the denominator. This is commonly known as the no throw rule.

6.4.9.a. "Not taxed in another state" means that, in another state, the taxpaver is not subject to
a net income tax. a franchise tax measured by net income, a franchise tax for the privilege of doing business.
or a corporation stock tax, and another state has no jurisdiction to subject the taxpaver to a net income tax.

6.4.9.b. Application of the ng throw rule when computing the unitary group's apportionment
factor numerator in the group's combined report. - The use of a combined report does not disregard the

separate identities of the taxpayer members of the combined group. Consequently, the no throw rule is

applied on a corporation-by-corporation basis and is not applied as if the combined group were a single
taxpayer. The separate corporation apportionment factor numerators are then aggregated to determine the

numerator of the apportionment factor of the combined group.

11
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6.4.9.c. Examples. --

Example 1. When all sales of tangible personal property produce income from unitary group business
activity. - A combined group engaged in unitary business activity consists of Corporations A, B, and C.
The combined group makes sales to customers in West Virginia and in State 1 and 2, But not every member
of the combined group makes sales to customers in all of those states and, in some of the states, the member

is not subject to an income tax because of Public Law 86-272. When computing the numerator of the
combined group's apportionment factor for purposes of the West Virginia combined report. the no throw

rule will be applied separately to each member of the combined group and the aggregate adjusted numerator
will be the sales factor numerator for the combined group engaged in unitary business activity.

Sales Factor Determination under No Throw Rule
Total Sales = Denominator Numerator
wv State 1 State 2 wv State 1 State 2
Corporation A | $5 million $5 million | $6 million $5 million N/A N/A
Corporation B 10 million, | $ 7 million | No Sales $5 million N/A N/A
but $5
million not
taxable
Corporation C | £5 million $ 3 million, | $4 million, | $5 million N/A N/A
but not but $2
taxable million not
taxable
Sub-total: $£20 millign | $15 million | $10 million | $15 million | N/A N/A
Total $45 million in Denominator $15 million in Numerator

Example 2. When some but not all sales of tangible personal property produce income from unitary

group business activity. - A combined group engaged in unitary business activity consists of Corporations
A.B. Cand D. Corporations A and C also have income from business activity that is not unitary business

activity. The combined group makes sales to customers in States 1. 2. 3. 4. 5 and 6. But not every member
of the combined group makes sales to customers in all of those states and, in some of the states. the member
is not subject to an income tax because of Public Law 86-272. Because Corporations A and C have receipts
from sales of tangible personal property that produce business income from unitary business activity and

receipts from sales of tangible personal property that produces business income from other business

activities that are not unity business activities, the apportionment factor numerators and denominators of
Corporations A and C shall be further analyzed so that only sales of tangible personal property from unitary

business activity are included when apportioning the business income from unitary business activity.

Example 3. -~ When a partnership owned in patt by a corporation has taxable nexus in one or more
states into which the corporation sells tangible personal property, but the corporation does not otherwise
have taxable nexus with those states. A combined group engaged in unitary business activity consists of
Corporations A. B, C and D. The combined group makes sales to customers in States 1,2, 3.4. 5 and 6.
However, Corporations A and C do not sell tangible personal property to customers in all of those states or.
in some of the states, Corporations A _and C are not subject to an income tax because of application of
Public Law 86-272. Corporations A and C each own an interest in partnerships engaged in unitary business
activity with the combined group. These partnerships have taxable nexus with states into which
Corporations A and C sell tangible personal property and in which Corporations A and C do not have
taxable nexus if their partnership interests are disregarded. Each corporation's share of sales reflected in
the apportionment factors of the partnerships are included in the apportionment factors of Corporation A

and C. which are the corporate owners of the partnerships. As a consequence, all members of the combined
12
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each sale to which a hierarchical rule applies, a taxpayer must make a reasonable effort to apply the primary
rule applicable to the sale before seeking to apply the next rule in the hierarchy {and must continue to do so

with each succeeding rule in the hierarchy, where applicable). For example, in some cases, the applicable
rule first requires a taxpaver to determine the state or states of assignment, and if the taxpayer cannot do so.
the rule requires the taxpayer to reasonably approximate the state or states. In these cases. the taxpayer must
attempt to determine the state or states of assi ent (i.e.. apply the primary rule in the hierarchy) in good
faith and with reasonable effort before it may reasonably approximate the state or states.

6.5.2.b. A taxpayer's method of assigning its receipts, including the use of a method of
approximation, where applicable, must reflect an attempt to obtain the most accurate assignment of receipts
consistent with the repulatory standards set forth in this rule, rather than for tax avoidance purposes. A
method of assighment that is reasonable for one taxpaver may not necessarily be reasonable for another
taxpayer, depending upon the applicable facts.

6.5.3. Rules of Reasonable Approximation. --

6.5.3.a. In General. In peneral, this rule establishes uniform rules for determining whether and

to_what extent the market for a sale other than the sale of tangible personal property is in West Virginia,

This rule also sets forth rules of reasonable approximation, which apply if the state or states of assignment
cannot be determined. In some instances, the reasonable approximation must be made in accordance with

specific rules of approximation prescribed in this rule. In other cases, the applicable rule permits a taxpaver
to reasonably approximate the state or states of assipnment using a method that reflects an effort to

approximate the results that would be obtained under the applicable rules or standards set forth in this rule.

6.5.3.b. Approximation Based Upon Known Sales. In an instance where, applying the
applicable rules set forth in §110-24-6.5.7 (Sale of a Service), a taxpaver can ascertain the state or states of
assignment of a substantial portion of its receipts from sales of substantially similar services (“assigned
receipts™), but not all of those sales, and the taxpaver reasonably believes, based on_all available
informaticn, that the geographic distribution of some or all of the remainder of those sales generally tracks
that of the assigned receipts, it must include receipts from those sales which it believes track the geographic
distribution of the assigned receipts in its sales factor in the same proportion as its assigned receipts. This

rule also applies in the context of licenses and sales of intangible property where the substance of the
transaction resembles a sale of goods or services.

6.5.3.c. Related-Party Transactions. -- Information Imputed from Customer to Taxpayer.
Where a taxpaver has receipts subject to this rule from iransactions with a related-party customer,
information that the customer has that is relevant to the sourcing of receipts from these transactions is

imputed to the taxpayer.

6.5.4. Rules with Respect to Exclusion of Receipts from the Sales Factor. --

6.5.4.a. The apportionment factor only includes those amounts defined as sales under W. Va,
Code §11-24-7(¢) and applicable rules.

6.5.4.b. Certain receipts arising from the sale of intangibles are excluded from the numerator
and denominator of the sales factor pursuant to W.Va. Code §11-24-7(e)(13XB).

6.5.5. Sale. Rental. I ease. or License of Real Property. In the case of a sale, rental, lease. or license
of real property. the receipts from the sale are in West Virginia if and to the extent that the property is in

West Virginia.

6.5.6. Rental, Lease, or License of Tangible Personal Property. In the case of a rental, lease. or
15
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license of tangible personal property, the receipts from the sale are in West Virginia if and to the extent that

the property is in West Virginia ,

6.5.6.a. The rental, lease, licensing or other use of tangible personal property in this State is a
separate income producing activity from the rental, lease, licensing or other use of the same property while

located in another state; consequently, if property is within and without this State during the rental, lease,
or licensing period, gross receipts attributable to this State shall be measured by the ratio which the days

the property was physically present or was used in this State bears to the total days of the physical location

or use of the property everywhere during that period. including the days it was physically located or used

in a state in which the taxpaver is not taxed within the meaning of that term as provided in §110-24-6.4.10
of this rule.

6.5.6.b. Example. -- The taxpaver is the owner of ten railroad cars. During the current tax
year, the total of the days each railroad car was present in this State was 60 days. The receipts attributable

to the use of each of the railroad cars in this State are a separate item of income and shall be determined as
follows:

{ 10cars X 60 days each )
365 days in 1 year X 10 cars X Total receipts = Receipts attributable to this State.

6.5.7. Sale of a Service. --

6.5.7.a. General Rule. The receipts from a sale of a service are in West Virginia if and to the
extent that the service is delivered to a location in West Virginia. In general. the term “delivered to a
location” refers to the location of the taxpaver's market for the service, which may not be the location of
the taxpayer's emplovees or property. The rules to determine the location of the delivery of a service in the

context of several specific types of service transactions are set forth in §110-24-6.5.7.b through §110-24-
6.5.7.d of this rule.

6.5.7.b. In-Person Services, --

6.5.7.b.1. In General. Except as otherwise provided in §110-24-6.5.7.b of this rule. in-
person services are services that are physically provided in person by the taxpaver. where the customer or

the customer's real or tangible property upon which the services are performed is in the same location as

the service provider at the time the services are perforined. This rule includes situations where the services

are provided on behalf of the taxpayer by a third-party contractor. Examples of in-person services include,
without limitation, warranty and repair services; cleaning services: plumbing services: carpentry:
construction contractor services; pest control; landscape services: medical and dental services, including
medical testing, x-rays, and mental health care and treatment; childcare; hair cutting and salon services;
live entertainment and athletic performances: and in-person training or lessons. In-person services include
services within the description above that are performed at (1) a location that is owned or operated by the

service provider or (2) a location of the customer, including the location of the customer's real or tangible
personal property. Various professional services, including legal, accounting, financial and consulting
services, and other similar services as described in §110-24-6.5.7.d of this rule, although they may involve
some amount of in-person contact, are not treated as in-person services within the meaning of §110-24-
6.5.7.b of this rule.

6.5.7.b.2 Assienment of Receipts. —

6.5,.7.b.2 A. Rule of Determination. Except as otherwise provided in §110-24-6,5.7.b.2

of this rule, if the service provided by the taxpayer is an in-person service, the service is delivered to the
location where the service is received. Therefore, the receipts from a sale are in West Virginia if and to the
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extent the customer receives the in-person service in West Virginia. In assigning its receipts from sales of

in-person services, a taxpayer must first attempt to determine the location where a service is received, as
follows:

6.5.7.b.2.B. If the service is performed with respect to the body of an individual
customer in West Virginia {e.g., hair cutting or x-ray services) or in the physical presence of the customer
in West Virginia (e.g.. live entertainment or athletic performances), the service is received in West Virginia.

6.5.7.b.2.C. If the service is performed with respect to the customer's real estate in West

Virginia or if the service is performed with respect to the customer's tangible personal property at the
customer's residence or in the customer's possession in West Virginia, the service is received in West
Virginia,

6.5.7.b.2.D. If the service is performed with respect to the customer's tangible personal
property and the tangible personal property is to be shipped or delivered to the customer, whether the service

is performed within or outside West Virginia, the service is received in West Virginia if the property is
shipped or delivered to the customer in West Virginia,

6.5.7.b.3. Rule of Reasonable Approximation. -- If the state or states where a service is
actually received cannot be determined, the taxpayer must reasonably approximate such state or states.

6.5.7.b.4. Examples. -- For purposes of the examples. it is irrelevant whether the services
are performed by an employee of the taxpayer or by an independent contractor acting on the taxpayer's

behalf.

Example 1: Salon Corp has retail locations in West Virginia and in other states where it provides hair
cutting services to individual and business customers, the latter of whom are paid for through the means of

a company account, The receipts from sales of services provided at Salon Corp's in-state locations are in

West Virginia. The receipts from sales of services provided at Salon Corp's locations outside West Virginia,
even when provided to residents of West Virginia, are not receipts from in-state sales.

Example 2: Landscape Corp provides landscaping and pardening services in West Virginia and in

neighboring states. Landscape Corp provides landscaping services at the in-state vacation home of an

individual who is a resident of another state and who is located outside West Virginia at the time the services
are performed. The receipts from sale of services provided at the in-state location are in West Virginia,

Example 3: Same facts as Example 2, except that Landscape Corp provides the landscaping services

to Retail Corp, a corporation with retail locations in several states. and the services are with respect to those
locations of Retail Corp that are in West Virginia and in other states. The receipts from the sale of services

provided to Retail Corp are in West Virginia to the extent the services are provided in West Virginia.

Example 4: Camera Corp provides camera repair services at an in-state retail location to walk-in
individual and business customers. In some cases, Camera Corp actually repairs a camera that is brought to
its in-state location at a facility that is in another state. In these cases, the repaired camera is then returned
to the customer at Camera Corp's in-state location. The receipts from sale of these services are in West
Virginia.

Example 5: Same facts as Example 4, except that a customer located in West Virginia mails the camera

directly to the out-of-state facility owned by Camera Corp to be fixed and receives the repaired camera back
in West Virginia by mail. The receipts from sale of the service are in West Virginia.

Example 6: Teaching Corp provides seminars in West Virginia to individual and business customers,
The seminars and the materials used in connection with the seminars are prepared outside the state, the
17



TIRUSR I

t"-.:“.(:h{-::“s whe teach the somindrs inchuds eachers (hat are vesident outdide ihe siate, and the :«:mc’i-”'m who
y > sepinars chade students that are resident ootside the state, Beoanse thie seminars wretaueht in
ast Virginda, the receipls from sales of the services sre in West Virsinia.

e 3-‘

6587 ¢ Serviees Delivered to ihe Customer or on Behalf of
Blectromcally Theoueh the Ousiomes,

.

the Customer or Diethvered

8.5, 7.c0 In Genergd, If the service provided by the laxpaver 13 nol an in-person servies
within the meaning of §118-24 6 7. of this rule o 4 professional service within the meaning of 8110
24-6.3 7 dofthis rule, and the service s delivered 1o or gn behalf of the customer. or delbvered elecironicaliv
throueh the eastomer, the mu:‘ul\,. Froin 2 sale are in West Virsinia il and to the exdent that the service is
delivered in West Virgima, For purposes of 3116-24-60,5.7.¢c of this rule. a servies that s delivered “o”
CRsiaIner s 3 service in which the cusiomer and oot g third party 1s the reciniers of the sérvics, A qervie.:c
that iy delivered “on behali of 8 customer {5 one I which g customer contiacts for a servige but one or
more third pariies, rather than the custosmer, 18 the reciment of the sy viee. such as fulidlment sr.mu;_; ox
the diveel or mdirect delivery of advertising (o the customer's intendad audience (see 811-74-6.5. 7.0, 08005
of this rule and Bxample 4 under $110-24-6.8 7 0.2, +8:8 3 of this ndel, A service can be defiverad 1o oron
hehalf of 3 costoruer by physicd means or dwroweh elechronic ransnission. A service that is delivered
electronically “through” a ¢ustomer is a sérvice that is delivered slectronicallv fo 3 cusiomer fDF purposes
of resale and subsequent electronic defivery in substaniially ideniical form 1o an end user or other third-

party recipient,

6.5.7.¢.2. Assipnment of Receipis. - The assienment of receints 10 a siate or stales inthe
msiance of a sdle of a service that is deByered o the cusiomer or on behalf of the customer. or delivered
elecronically through the qustomer, denends upon the method of delivery of the service and the nature of
the customer, Separate rules of assienmend apply o serviess delivered by physical means and services
delivered by electronic transmission. (For prmpnses of §110-24-6.5.7.¢ of this myle. a service delivered by
an glectronic transmission is not g delivery by physical means). I 2 rule of assienment set forth in §110-
24-6.5.7.c of s rule depeuds on whether the costorer is an. individual or 3 business customer, and the
axpaver aetine in eood faith cappot feasonably deterimine whether the customer is an individual or business
eusiomer, the taxpaver must {reat the customer as g business cusiomer.

6.5.7..2 A« B, Delivery to or on Behalf of a Customer by Physical Means Whether to

an Individual or Business Customer. — Services delivered to s customer or on behalf of 8 customer threugh
a_physical means include, for example, product deliverv services where propertv is delivered to the
cusiomger or o a third party on behalf of the customer: the delivery of brochures, fligrs, or other direct mail
services: the debvery of advertising or adveriisine-related services to the cusiomer's intended sudience in
the form of a physical medivm: and the sale of custom software {e.¢.. where soliware is developed for a
specific customer in a vase where the (ransaction is properly treaied as a serviee transaction for purposes of
corporate taxation) where the taxpayer installs the custom software al the custoner's site, The rules in §1310-
34-6.5.7.¢.2 A of this rule apply whether the taxpayver’s customer is an individual customer or g business
cusiomer.

____________ 65702, A B 1. Bule of Determination. -~ In assigning the receipts from a sale
of a service delivered {o a t,usmn:it,r or-on behalf of a customer through a physical means, 2 taxpayer must
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Firat aempt o defeoming e siate or statos whers the service is delivered. I the mynaver is able o
determine the siate or stases where the service is delivered, i nyusi assien the receipis to (hat state or siales.

6.5.7.0.2 A 2. Rale of Reasonable A nroxination - the faxpaver cannai
deicomue the stale or siates whr.““ the servive i actnally delivered, it muost reasonably aporosimate the

staie or states,

[
')(

702 BRI Examples

Examnle 1 Dhrect Madl Com, a corporation based ouside West Virsinia, provides divect pual services
o its customer, Business Corpn Business Corp contraets oath Diveet Matl Corp to detivor nrinied {lerstoa
g of custorners thal is provided (o i by Business Coin, Bome of Business Corn's customers are in West
Virginia and some of those customers are in other stales. Dirent Mail Comp will use the postal service {o
deliver the printed flices {o Business Corp’s gustouiers, The rec umb from ihe sale of Phirect Mail {om's
services {o Business Cotp are assioned to West Virginia o the extent that the services are deliversd on
behalf of Business Corpte West Virminia costomers e, to the evtm* that the fliers are debivered on behalf
of Business Corp 1o Business Corw's intended audience in West Virginial,

Example 21 Ad Corp is 2 comporation based oufside West Virsinta that orovides advertising and
advertisinis-related services in West Virrinda and in neiehboring staies. Ad Comp enters into a coniract at a
location outside West Virginia with an mndividual customer who s not & West Vireinia resideni to design
advertisements for billboards 1o bé displaved in West Virania and 1o desion fiers 1o be mailed 1o Wey
Virgima restdents. Al of the design work s performed eutside West Virginia, The receipis from the sale
of ihe design services are m West \fm.m'a bu ause the S vm, is physteally delivered on bebhalf of the

gustomer to the customer's

Exampic 3 Same facis as Pxample 2, excent thel the contract is with a business customer that is based
outside West Virginia. The receipts from the sale of the design services are in West Virednia becange the
services are phvsically delivered on behali of the cusiomer to the costomer’s intended audience in West
Vicgitia,

Example 4. Fulfilment Corp.a corporation based ouiside West Virgina, provides prodoct delivery
fulfillment services in West Vireinia and i neighboting states fo Sales Com, a corporation located outside
West Virginia that sells lmneible personal properiy through 8 mail order catalog and over the Infernet to
customers: In_some cases when a customer purchases tangible personal property from Sales Corp o be
delivered in West Virginia, Follillment Corp will, pursuant to #s contract with Sales Corp. deliver that
properiy_from s fulfillment warehouse locaied outside West Virginia, The receipts from the sale of the
fdfilment services of Fullillment Corp fo Sales Corp are assiened o West Virminia fo the exdent that
Fulfillment Corp's deliveries on behalf of Sales Corp are lo recipienis in West Vireinia,

Examiple 5: Sofiware Corp. a software development corporaiion. enters into a contract with a business
customer, Buyver Corp. which 3z physically located i West Vinginia, to develop custom software lo be used
in Buver Corp's business. Software Corp develons the custom soltware ouiside West Virginia, and then
physicatly iostalls the seftware on Buver Corp's commputer bardware located in West Virginia, The
developmernd and sale of the custom software is property characterized as a service transaction. and the

receints from the sale are assiened to West Virginia because the sofibware is phvsically delivered {o the
customer in West Virginia,

Example 6; Same facts as Exanple 5 except that Buver Corp bias offices in West Virginia and several
other states but s conumercially domiciled ouiside West Vireinia and orders the software from a location
cutside Weat Virginia, The receipts from the development and sale of the custom software service are
assimed 1o Wegt Virginia because the software is phvsically delivered io the customer in West Virginia,
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6.5.7.c.2.B. Delivery to a Customer by Electronic Transmission. Services delivered by

electronic transmission include, without limitation, services that are transmitted through the means of wire,
lines. cable. fiber optics, electronic signals, satellite transmission, audio or radio waves, or other similar
means, whether or not the service provider owns, leases, or otherwise controls the transmission equipment.

In the case of the delivery of a service by electronic transmission to a customer. the following rules apply.

6.5.7.c.2.B.1. Services Delivered By Electronic Transmission to an Individual

Customer. --

6.5.7.c.2.B.1.a. Rule of Determination. -- In the case of the delivery of a
service to an individual customer by electronic transmission, the service is delivered in West Virpinia if
and to the extent that the taxpaver's customer receives the service in West Virginia. If the taxpayer can

determine the state or states where the service is received, it must assign the receipts from that sale to that
state or states.

6.5.7.c.2.B.1.b. Rules of Reasonable Approximation, -- If the taxpayer
cannot determine the state or states where the customer actually receives the service but has sufficient

information regarding the place of receipt from which it can reasonably approximate the state or states
where the service is received. it must reasonably approximate the state or states. If a taxpaver does not have
sufficient information from which it can determine or reasonably approximate the state or states in which
the service is received, it must reasonably approximate the state or states using the customer's billing
address.

6.5.7.c.2.B.2. Services Delivered By Electronic Transmission to_a Business

Customer,—

6.5.7.c.2.B.2.a. Rule of Determination. -- In the case of the delivery of a

service to a business customer by electronic transmission, the service is delivered in West Virginia if and

to the extent that the taxpayer's customer receives the service in West Virginia. If the taxpayer can determine
the state or states where the service_ is received. it must assign the receipts from_that sale to the state or

service is received reflect the location at whlch the service is directly used by the employees or designees
of the customer.

6.5.7.c.2.B.2.b. Rule of Reasonable Approximation. -- If the taxpayer cannot
determine the state or states where the customer actually receives the service but has sufficient information
reparding the place of receipt from which it can reasonably approximate the state or states where the service

is received. it must reasonably approximate the state or states.

6.5.7.¢.2.B.2.c. Secondary Rule of Reasonable Approximation. -- In the case
of the delivery of a service to a business customer by electronic transmission where a taxpayer does not
have sufficient information from which it can determine or reasonably approximate the state or states in
which the service is received, the taxpayer must reasonably approximate the state or states as set forth in
this rule. In these cases, unless the taxpayer can apply the safe harbor set forth in §110-24-6.5.7.c.2.B2.d
of this rule, the taxpayer must reasonably approximate the state or states in which the service is received as
follows: first, by assigning the receipts from the sale to the state where the contract of sale is principally
managed by the customer; second, if the state where the customer principally manages the contract is not

reasonably determinable, by assigning the receipts from the sale to the customer's place of order: and third,
if the customer's place of order is not reasonably determinable, by assigning the receipts from the sale using
the customer's billing address: provided, however, if the taxpayer derives more than five percent of its
receipts from sales of services from any single customer, the taxpaver is required to identify the state in
which the contract of sale is principally managed by that customer.
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6.5.7.c.2.B.2.d. Safe Harbor. -- In the case of the delivery of a service to a
business customer by electronic transmission, a taxpayer may not be able to determine, or reasonably
roximate under §110-24-6.5.7.¢.2.B.2.b of this rule, the state or states in which the service is received.
In these cases, the taxpayver may, in lieu of the rule stated at §110-24-6.5.7.c.2.B.2.c of this rule apply the

safe harbor stated in this subsection. Under this safe harbor, a taxpayer may assign its receipts from sales
to a particular customer based upon the customer's billing address in a taxable vear in which the taxpavyer

(1) engages in substantially similar service transactions with more than 250 customers, whether business or

individual, and (2} does not derive more than five percent of its receipts from sales of all services from that

customer. This safe harbor applies only for purposes of services delivered by electronic transmission to a
business customer, and not otherwise.

6.5.7.¢.2.B.2 e, Related-Party Transactions. -- In the case of a sale of a service
by electronic transmission to a business customer that is a related party, the taxpaver may not use the
secondarv rule of reasonable approximation in §110-24-6.5.7.c.2.B.2.c of this rule but may use the rile of
reasonable approximation in §110-24-6.5.7.c.2.B.2.b_of this rule, and the safe harbor in §110-24-
6.5.7.c.2.B.2.d of this rule, provided that the department may aggregate sales to related parties in
determining whether the sales exceed five percent of receipts from sales of all services under that safe
harbor provision if necessary or appropriate to prevent distortion.

6.5.7.c.2.B.3. Examples. — In these examples, unless otherwise stated, assume
that the taxpaver is not related to the customer to which the service is delivered. Also, assume if relevant,
unless otherwise stated, that the safe harbor set forth at §110-24-6.5.7.c.2.B.2.d of this rule does not apply.

Example 1: Support Corp, a corporation that is based outside West Virginia, provides software support
and diagnostic services to individual and business customers that have previously purchased certain

software from third-party vendors. These individual and business customers are located in West Virginia
and other states. Support Corp supplies its services on a case-by-case bagis when directly contacted by its

customer. Support Corp generally provides these services through the Internet but sometimes provides these
services by phone. In all cases. Support Corp verifies the customer's account information before providing
any service. Using the information that Support Corp verifies before performing a service, Support Corp
can determine where its services are received. and therefore must assign its receipts to these locations. The
receipts from sales made to Support Corp's individual and business customers are in West Virginia to the
extent that Support Corp's services are received in West Virginia.

Example 2: Online Corp, a corporation based outside West Virginia. provides web-based services
through the means of the Internet to individual customers who are resident in West Virginia and in other
states. These customers access Online Corp's web services primarily in their states of residence, and
sometimes, while traveling, in other states. For a substantial portion of its receipts from the sale of services
Online Corp can either determine the state or states where the services are received. or. where it cannot
determine the state or states, it has sufficient information regarding the place of receipt to reasonably
approximate the state or states. However, Online Cotp cannot determine or reasonably approximate the

state or states of receipt for all of the sales of its services, Assuming that Online Corp reasonably believes,
based on all available information, that the geographic distribution of the receipts from sales for which it

cannot determine or reasonably approximate the location of the receipt of its services generally tracks those

for which it does have this information, Online Corp must assign to West Virginia the receipts from sales

for which it does not know the customers' location in the same proportion as those receipts for which it has
this information.

Example 3: Same facts as 2. except that Online Corp reasonably believes that the geographic
distribution of the receipts from sales for which it cannot determine or reasonably approximate the location
of the receipt of its web-based services do not generally track the sales for which it does have this
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a8 provided to e ndibvidual cusioimers using the customers bhilling addreuses.

.

dxample 4 Net Com, s compontion based ouiside West Vireuna, nrovides web-haged servicos to g
business customer, Business Corp, 3 compeny with offices in West Virginda and 1wo neighboring slatgs.
Particular ¢ =34 levees of Business ’C‘ rpaceess the services fom computers in sach Business Corp office.
Assume that MNet Corn detemumes that Business Corp emplovees in Wast Vireinia wers responsible for 73
pereent_of Basiness Corp's nse of Net Com's services, and Business Corn emulovess in other siates were
responsible for 25 percent of Rusiness Cor n 5 nge of Net Cory's serviges, In this case, 75 nergent of _th{a
receiis frons the sales sre received in West Vireinia, Assume alicmatively that Net Corp lacks sufTicion

information regarding the location or locations where Busiiess Corp's emnlovees used the services to
deternninge or reagonably aporoimaie the lecation or locations, Under these cireumstances, i Net Corp
derives five percerd or less of iis receipts from sales o Business Corp, Net Corp st assign the reodints
wider $110-24-6. 3702 8 2 ¢ of tus rule o the siate where Business Comn nrincinaliv manased the
contract. or if that <tzm'3 is not reasonably determinable. (o the staie where Business Corp pliced the order
for the services, or i tha state s hot reasonably determinable. to the siate of Buginess Corn's billing address,
If Nez Comp derives more than five pereent of its receipis from. sales of services to Business Corp Net Coip
18 regnired 1o identify the siate v which iis contract of sale is principally rosnaved by Business Corp and
mist assien the receints 1o that state,

Example §: Net Corp. @ eorporation based putside West Viveinia, provides web-based services through
the mreans of the Internel to more than 250 individual and business custoness in West Virgiria and inother
siates, Assume that for each customer Net Corp cannot defermine the state or states wherg its web sefvices
are acwuallv received and lacks sufficient informalion tesardine fhe place of reoeipt o reasonably
approxiniaie the state or siates, Also assume that Net Corp does not derive more than five percent of Hs
recaints from sales of services io a sinele custormer. Nel Com may apply the safe harbor siated in 8110-24-
6.5.7.¢.2.8.2.d of this rule and mav assign 1is receipts using each cusiomer's hilling address.

6.5.7.¢.2.¢ Services Delivered Blectronically Through or on Behaslf ot an Individial
or Business Costomer, -~ A service delivered electromically “on behalf of” the customer is one in which a
customer condracts for g serviee o be delivered electronically bui one or more third natties, rather than the
customer. is the recipient of the service. sach as the direct or indirect delivery of advertising on behalf of a
custorner 1o the customer’s intended audience. A service delivered electronically “throueh”™ a cusiomer 1o
third-party recipients i€ a service that is delivered electronically to a customer for purposes of resale and
subiseguent electronic delivery in subsianiiatly identical foon to end users or other third-parly recipients,

6.3, 7.0.2 C.1. Rule of Determination, .~ Inthe case of ihe deliverv of a service by
glectronic transtission, whete the service is delivered elecuomeally o end wsers ¢r other ihizd-parly
recipients throueh or on behalf of the customer. the service is delivered in Weal Virinia if and io the u%@“
that the end users oy other third-party recipients are in West Virginia, For exarople. in the case of Ben:
broadeast direet o Indireet m(h_eirﬁsmu the direct or indirect delivery of advertising on behalf of &
customer 1o the cusiomer's intended &uduncu by electronie means. the service is delivered in West Virginia
to the extent that the sudience for the adveriising is in West Virginia. In the case of the delivery ol 2 gervice
to a cusiomer that acts as an intermediary in resclling the service in substantially identical form to third-
narty recipients, the service is delivered 1n West Vitginga to the extent that the end asers or other thirdepardy
recipienis receive the services in West Virainia. The rules in this subseciion apply whether the taxpaver's
customer is an individual customer or a business customer and whether the end users or other third-party
recipients 1o wideh the services are delivered throueh or on beball of the customer are mdividuals or
businesses,

6.5.7.¢.2.0.2  Rude of Reasonable Approximation, -~ I the taxpaver cannot
determine the stale or states where the services are actually dedivered to the end users or other third-party
reciptents either throueh or on behalf of the cosiomer i must reasonably approximaie the state or states.
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Lo 03 Select Secondary Ruoles of Bousonabls Armroxdimation, -~

o

0BT 20 s, A A lexpayetls servies i 'i‘lt-‘ dizeet o sodirest clectionic
delivery of non breadeast advertising ou behalf of s sustoner 1o the costomer's infended audience, and
i the taxeaver lacks sufficient information reeardine the Jocation of ti* o audienee Fom wihich it oan
determune ot LE’ESK:m.b_{\-’ aporoximais that location, the taxpaver mast reasonably aporoximaie the sudience
in astate for the nging the following secondary mdes of reasonable poprostmation. I a mepaver
13 delivening non braade tising divectly or indivecily to a known st of subseribers, the lanpayer
musi reasonable spprasimaie the andience for advertising iiva state psine a porcentaese ithat reflecis the muo
of the giate’s yubseribers in the specific peosraphic area in which the adverii v‘m‘* i deliverad relative fo the
folal subs crzbu vt that avea, For a taxnayver with less Information. aboui s audience, the taxpaver muast
reasonahly_ gpproximate the audience i 2 state using the vercertage that :(:ﬂi'_‘.x.t& ihe raiio of the siate's
popuiation du the specific godnrahic area v which the adveridving is delivered relebive o the lotdl
nopulaton o that area.

6.57.02.C 30 I ailaxpavers servics 1s he delivery of g service 10 g cusionmes

that then acts as the taxpaver's ,ntem}mh v in resethng that service to end users or other third-narly
recipients, and if the axpaver lacks sufficieni information reearding the location of t; cad usery nr other
fhird-parly recipients from w hmn it can deferning or reasonably approximaie that lo "'nmn, the taxpaver

must reasonably aoproxinate the exient io which the serviee is received in g siaie be usine the porcentass
that reflects the ratio of the siate’s population. in the specilic seographic area in which the laxpaver's
intenuediary resells the services, relative to the total population in tha area.

6.5, 7020 3.0 When usine the secondary reasonable approximation meithods
provided above, with regard (o thv ‘Liev.mt specific geogmplic area, include only the areas where the
service was sabstantially and materiaily delivered orresold, Unless the taxpaver demonstrates the contrary,
it will be presumed that the area where the service was substantially and materially delivered or resold doeg
not nchide areas owside the Uniied States,

6570204 BExamples;

Example 1 Cable TV Corp, a corporation that is based outside of West Vireinia, has two revenue
streams.: First, Cable TV Corp sells advertising time to business eustorness pursuaniio which the business
customers' advertisements will run as commercials during Cable TV Corn's televised nr(}p?ammnw Some
of these business customers. ihough not all of them, have a phvsical presence in West Virginia. Second,
Cable TV Corp selis monthly subscriptions 1o individual castormers in West Virginia and in other states,
The receipts from Cable TV Corp's sale of advertising time io its business costomers are assipned to West
Virgioda fo the extent that ihe audience for Cable TV Cora's felevised programming durmies which the
advertisenients mun s in West Virginia,, B Cable TV Corp is ungble 1o determine the actual loeation of dis
apdionce for the programming and lacks sufficient information recarding andience location to reasonably
approximale the laeation. Cable TV Corp must approximate its West Virginia sudicnce using the percentage
that reflects the ratio of #s West Virginia subscribers in the geographic area in which Cable TV Corp's
tulw%td Dmuammmv feaiuring the adver uqcmmta is deliverad rdduve to its total nunber of subscribers

; : a . : iptitms represent ithe sale of a service,
ihe receipis from tbt,m, sales are properky assiened o West Virpinia in aoy case inwhich the programming
is received by a custoimer in West Vireimia, In aov case m which Cable TV Corp cannot_determine the
aetual focation where the programmine is received and facks sufficient information regarding the location
of receipl to reasonably approximate the location, ilie receipis from these sales of Cable TV Corp's moniliby
subscriptions are assigned to West Virehiig where its customer's billing address is in West Vireima,
Whether and to the extent that the montlhiby subseription fee represents a fee fora service or for a license of
mtangible property does not affeet the analvsis or resull as io the state or states o which the receipds are
propenty assigned..
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Virpiiia £ the extent the Broadeast CUstomer is wmmemmi} ¥ d&immkﬂi eet‘\*ir@mia.

meuie 3 Web Corp. g corporgtion that is based oulside West Virginia, provides Iniemiet content io
viewers in West Virginia snd other staies, Web Corp sells advertising space o business customers pursuant
to which the customers' advertisemenis will appear in conncciion with Web Corn's Internet content, Weh
Corp receives a fee for running the advertisements that is deternined by reference to the number of times
the adverhsement is viewed or chicked vpon by the viewers of its website, The receipis from Web Com's
sale of advertising space 1o its business cusiomers are assigned fo West Virgnia o the extent tha the
vit-)m;w af the Imcm f L(\nten! are. in West \fnﬂfmia aq ,nm\mcd b\,z \u::um;zt or ch(. g h Web C om 15

of its viewers te) rc.'ismzab ¥ mmroxsmatu th(, ]ommm, W t,b Lom st E&DD“OXHH&‘{L the gmonnt oi ifs We
Virginia receipte by mudiiplving the amount of receipis from sales of advertisiivy by a perceutage that
reflects the West Virginia population in the specific geographic area in which the content containing the
advertising is detivered relative to the toial population in that area.

Example 4 Retail Corp, a8 corporation that is based outside of West Vireisua, sells tameible personal
property through its retail stores lovated in West Virsinda and other states gid throosh o miatd order cataloe,
Answer Co, g comoration that operates call centers in multinle states, goniracts with Retall Cormp to answet
telephone calls from individuals placine orders Tor products found in Retail Com's calalozs. In this case
the phone answering services of Auswer Co are being delivered to Retail Corp's customers and prosneciive
sustomers, Therefore, Answer Co is delivering a service eleciromeally o Retail Corp's customers or
prospective castomers on behalf of Refail Corp and must assien the proceeds from this service to the state
or_states from which the phone calls gve placed by the customers or prospective custamers, I Answer Co
camiot determine the actual locations from which phone calls are placed and lacks sufficient informaiion
regarding the locations 1o reasonably apnroximate the locations, Answer Coimust approximate the amount
of its West Virginia receipts by muliplving the amount of its fee from Retail Corp by 2 percentage that
reflects the West Virginia population in the speetfic geographic ares from which the calls are placed relative
1o-the total pepulaiion in that area,

Fxample 5: Web Corp, a corporation ihat is based outside of West Virgima, sells iangible personal
properiy to customers via s Itemel website, Desion Co desiened and maintains Web Corp's website,
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including making changes to the site based on customer feedback received through the site. Design Co's
services are delivered to Web Corp. the proceeds from which are assigned pursuant to §110-24-6.5.7.c.2.B
of this rule. The fact that Web Corp's customers and prospective customers incidentally benefit from Design

Co's services and may even interact with Design Co in the course of providing feedback, does not transform
the service into one delivered “on behalf of* Web Corp to Web Corp's customers and prospective customers.

Example 6: Wholesale Corp. a corporation that is based outside West Virginia, develops an Internet-
based information database outside West Virginia and enters into a contract with Retail Corp whereby
Retail Corp will market and sell access to this database to end users. Depending on the facts, the provision
of database access may be either the sale of a service or the license of intangible property or may have
elements of both, but for purposes of analysis it does not matter. Assume that on the particular facts
applicable in this example Wholesale Corp is selling database access in transactions properly characterized
as involving the performance of a service. When an end user purchases access to Wholesale Corp's database
from Retail Corp, Retail Corp in turn compensates Wholesale Corp in connection with that transaction. In
this case, Wholesale Corp's services are being delivered through Retail Comp to the end user. Wholesale
Corp must assign its receipts from sales to Retail Corp to the state or states in which the end users receive
access to Wholesale Corp's database. If Wholesale Comp cannot determine the state or states where the end
users actualiy receive access to Wholesale Corp's database and lacks sufficient information regarding the
location from which the end users access the database to reasonably approximate the Jocation, Wholesale
Corp must approximate the extent to which its services are received by end users in West Virginia by using
a percentage that reflects the ratio of the West Virginia population in the specific geographic area in which
Retail Corp regularly markets and sells Wholesale Corp's database relative to the total population in that

area.. It does not matter for purposes of the analysis whether Wholesale Corp's sale of database access
constitutes a service or a license of intangible property. or some combination of both.

6.5.7.d. Professional Services, --

6.5.7.d.1. In General. Except as otherwise provided in §110-24-6.5.7.d.of this rule,

professional services are services that require specialized knowledge and in some cases require a
professional certification, license. or degree. These services include the performance of technical services
that require the application of specialized knowledge. Professional services include, without limitation,
management setrvices, bank and financial services, financial custodial services. investment and brokerage
services, fiduciary services, tax preparation, payroll and accounting services, lending services, credit card
services (including credit card processing services). data processing services, legal services, consulting
services. video production services, graphic and other design services, engineering services, and
architectural services. Nothing in this rule applies to services provided by a financial institution that must
apportion and allocate its income under W. Va. Code §11-24-7b.

6.5.7.d.2. Overlap with Other Categories of Services.

6.5.7.d.2.A. Certain services that fall within the definition of “professional services"
set forth in §110-24-6.5.7.d of this rule are nevertheless treated as “‘in-person services” within the meaning
of §110-24-6.5.7.b of this rule and are assigned under the rules of that subdivision. Specifically,
professional services that are physically provided in person by the taxpaver such as carpentry. certain
medical and dental services. or childcare services, where the customer or the customer's real or tangible
property upon which the services are provided is in the same Jocation as the service provider at the time the
services are performed, are “in-person services” and are assigned as such, notwithstanding that they may
also be considered “professional services.” However, professional services where the service is of an

intellectual or intangible nature, such as legal, accounting, financial, and consulting services, are assigned
as professional services under the rules of §110-24-6.5.7.d of this rule, notwithstanding the fact that these

services may involve some amount of in- person contact.

6.5.7.d.2.B. Professional services may in_some cases include the transmission of one
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or more documents or other communications by mail or by electronic means. In some cases, all or most
communications between the service provider and the service recipient may be by mail or by electronic
means. However, in these cases. despite this transmission, the assignment rules that apply are those set forth
in (4)(d) of this rule, and not those set forth in §110-24-6.5.7.¢ of this rule, pertaining to services delivered

to a customer or through or on behalf of a customer,

6.5.7.d.3. Assignment of Receipts. -- In the case of a professional service, it is generally
possible to characterize the location of delivery in multiple ways by emphasizing different elements of the

service provided. no one of which will consistently represent the market for the services. Therefore, the
location of delivery in the case of professional services is not susceptible to a general rule of determination

and must be reasonably approximated. The assignment of receipts from a sale of a professional service
depends in many cases upon whether the customer is an individual or business customer. In any instance in

which the taxpaver, acting in good faith, cannot reasonably determine whether the customer is an individual
or business customer, the taxpayer must treat the customer as a business customer. For purposes of

assigning the receipts from sale of a professional service, a taxpayer's customer is the person that contracts
for the service, irrespective of whether another person pays for or also benefits from the taxpayer's services.

6.5.7.d.3.A. General Rule. Receipts from sales of professional services other than
those services described in §110-24-6.5.7.d.3.B of this rule (architectural and engineering services) and
110-24-6.5.7.d.3.C of this rule (transactions with related pagties) are assigned in accordance with §110-
24-6.5.7.d.3.A of this rule.

6.5.7.d.3.A.1.Professional Services Delivered to Individual Customers. -- Except
as otherwise provided in §110-24-6.5.7.d of this rule, in any instance in which the service provided is a

professional service and the taxpayer's customer is an individual customer, the state or states in which the
service is delivered must be reasonably approximated as set forth in §110-24-6.5.7.d.3.A.1 of this rule, In
particular, the taxpayer must assign the receipts from a sale to the customer's state of primary residence, or,
if the taxpayer cannot reasonably identify the customer's state of primary residence, to the state of the
customer’s billing address: provided, however, in any instance in which the taxpayer derives more than five

percent of its receipts from sales of all services from an individual customer. the taxpayer must identify the

customer's state of primary residence and assign the receipts from the service or services provided to that
customer to that state.

6.5.7.d.3.A.2. Professional Services Delivered to Business Customers. -- Except
as otherwise provided in §110-24-6.5.7.d of this rule, in any instance in which the service provided is a
professional service and the taxpayer's customer is a business customer, the state or states in which the
service is delivered must be reasonably approximated as set forth in this subparagraph. In particular, unless
the taxpayer may use the safe harbor set forth at §110-24-6.5.7.d.3.A.3 of this rule, the taxpayer must assign

the receipts from the sale as follows: first, by assigning the receipts to the state where the contract of sale
is principally managed by the customer: second, if the place of customer management is not reasonably
determinable, to the customer's place of order; and third, if the customer place of order is not reasonably
determinable, to the customer’s billing address: provided, however, in any instance in which the taxpayer

derives more than five percent of its receipts from sales of all services from a customer, the taxpayer is
required to identify the state in which the contract of sale is principally managed by the customer.

6.5.7.d.3.A.3. Safe Harbor: Large Volume of Transactions.-- Notwithstanding the
rules set forth in §110-24-6.5.7.d.3.A.1 and §110-24-6.5.7.d.3.A.2 of this rule, a taxpayer may assign its

receipts from sales to a particular customer based on the customer's billing address in anv taxable vear in

which the taxpayer (1) engages in substantially similar service transactions with more than 250 customers,

whether individual or business. and (2) does not derive more than five percent of its receipts from sales of

all services from that customer. This safe harbor applies only for purposes of §110-24-6.5.7.d.3.A of this

rule and not otherwise.
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6.5.7.d.3.B. Architectural and Engineering Services with respect to Real or Tangible
Personal Property. -- Architectural and engineering services with respect to real or tangible personal
are professional services within the meaning of §110-24-6.5.7.d of this rule. However, unlike in
the case of the general rule that applies to professional services, (1) the receipts from a sale of an
architectural service are assigned to a state or states if and to the extent that the services are with respect to
real estate improvements located. or expected to be located. in the state or states: and (2) the receipts from

a sale of an engineering service are assigned to a state or states if and to the extent that the services are with
respect to tangible or real property located in the state or states, including real estate improvements located

in, or expected 1o be located in, the state or states. These rules apply whether or not the customer is an
individual or business customer. In any instance in which architectural or engineering services are not
described in §110-24-6.5.7.d.3.B of this rule. the receipts from a sale of these services must be assigned
under the general rule for professional services.

6.5.7.d.3.C. Related-Party Transactions. -- In any instance in which the professional
service is sold to a related party, rather than applying the rule for professional services delivered to business
customers in §110-24-6.5.7.d.3.A.2 of this rule, the state or states to which the service is assigned is the
place of receipt by the related party as reasonably approximated using the following hierarchy: (1} if the
service primarily relates to specific operations or activities of a related party conducted in one or more

Iocations, then to the state or states in which those operations or activities are conducted in proportion to
the related-party's pavroll at the locations to which the service relates in the state or states: or (2} if the
service does not relate primarily to operations or activities of a related party conducted in particular
locations, but instead relates to the operations of the related party generally. then to the state or states in
which the related party has employees. in proportion to the related-party's payroll in those states. The
taxpayer may use the safe harbor provided by §110-24-6.5.7.d.3.A.3 of this rule provided that the
department may aggregate the receipts from sales to related parties in applying the five percent rule if
necessary or appropriate to avoid distortion.

6.5.7.d.3.D. Examples. -- Unless otherwise stated, assume in each of these examples.
where relevant, that the customer is not a related party and that the safe harbor set forth at §110-24-

6.5.7.d.3.A.3 of this rule does not apply.

Example 1: Broker Corp provides securities brokerage services to individual customers who are
resident in West Virginia and in other states. Broker Corp is not a financial institution required to report
under W.Va. Code §11-24-7b. Assumne that Broker Corp knows the state of primary residence for many of
its customers. and where it does not know this state of primary residence. it knows the customer's billing

address. Also assume that Broker Corp does not derive more than five percent of its receipts from sales of
all services from any one individual customer. If Broker Corp knows its customer's state of primary
residence, it must assign the receipts to that state. If Broker Corp does not know its customer's state of

primary residence, but rather knows the customer's billing address, it must assign the receipts to that state.

Example 2: Same facts as Example 1, except that Broker Corp has several individual customers from
whom it derives. in each instance, more than five percent of its receipts from sales of all services. Receipts
from sales to customers from whom Broker Corp derives five percent or less of its receipts from sales of
all services must be assigned as described in Example 24. For each customer from whom it derives more
than five percent of its receipts from sales of all services, Broker Corp is reguired to determine the
customer's state of primary residence and must assign the receipts from the services provided to that
customer to that state. In any case in which a five percent customer's state of primary residence is West
Virginia, receipts from a sale made to that customer must be assigned to West Virginia; in any case in which

a five percent customer’'s state of primary residence is not West Virginia, receipts from a sale made to that
customer are not assigned to West Virginia.

Example 3: Architecture Corp provides building design services as to buildings located, or expected to
be located, in West Virginia to individual customers who are resident in West Virginia and other states, and
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to business customers that are based in West Virginia and other states. The receipts from Architecture

Corp's sales are assigned to West Virginia because the locations of the buildings to which its design services
relate are in West Virginia or are expected to be in West Virginia. For purposes of assigning these receipts,

it is not relevant where, in the case of an individual customer, the customer primarily resides or is billed for
the services, and it is not relevant where, in the case of a business customer, the customer principally
manages the contract, placed the order for the services, or is billed for the services. Further, these receipts

are assigned to West Virginia even if Architecture Corp's designs are either physically delivered to its
customer in paper form in a state other than West Virginia or are electronically delivered to its customer in

a state other than West Virginia,

Example 4: Law Corp provides legal services to individual clients who are resident in West Virginia
and in other states. In some cases, Law Corp may prepare one or more legal documents for its client as a
result of these services and/or the legal work may be related to litigation or a legal matter that is ongoing in
a state other than where the client is resident. Assume that Law Corp knows the state of primary residence
for many of its clients. and where it does not know this state of primary residence. it knows the client's

billing address. Also assume that Law Corp does not derive more than five percent of its receipts from sales
of all services from any one individual client. If Law Corp knows its client’s state of primary residence, it
must assign the receipts to that state, If I.aw Corp does not know its client's state of primary residence, but
rather knows the client's billing address, it must assign the receipts to that state. For purposes of the analysis
it is irrelevant whether the legal documents relating to the service are mailed or otherwise delivered to a

location in another state, or the litigation or other legal matter that is the underlving predicate for the services
is in another state,

Example 5: Law Corp provides legal services to several multistate business clients. In each case, Law
Corp knows the state in which the agreement for legal services that poverns the client relationship is

principally managed by the client. In one case, the agreement is principally managed in West Virginia; in
the other cases, the agreement is principally managed in a state other than West Virginia. If the agreement

for legal services is principally managed by the client in West Virginia, the receipts from sale of the services
are assigned to West Virginia: in the other cases. the receipts are not assigned to West Virginia. In the case

of receipts that are assigned to West Virginia, the receipts are so assigned even if (1) the legal documents

relating to the service are mailed or otherwise delivered to a location in another state. or (2) the litigation
or other legal matter that is the underlying predicate for the services is in another state.

Example 6. Consulting Corp., a company that provides consulting services to law firms and other
customers, is hired by Law Corp in connection with legal representation that I.aw Corp provides to Client
Co. Specifically, Consulting Corp is hired to provide expert testimony at a frial being conducted by Law
Corp on behalf of Client Co. Client Co pays for Consulting Corp's services directly. Assuming that
Consulting Corp knows that its agreement with Law Co is principally managed by Law Corp in West
Virginia, the receipts from the sale of Consulting Corp's services are assigned to West Virginia. It is not
relevant for purposes of the analysis that Client Co is the ultimate beneficiary of Consulting Corp's services,
or that Client Co pays for Consulting Corp's services directly.

Example 7: Advisor Corp, a corporation that provides investment advisory services and is not a
financial institution required to report under W. Va, Code §11-24-7b, provides investment advisory services

to Investment Co. Investment Co is a multistate business client of Advisor Corp that uses Advisor Corp's
services in connection with investment accounts that it manages for individual clients, who are the ultimate
beneficiaries of Advisor Corp's services. Assume that Investment Co's individual clients are persons that
are resident in numerous states, which may or may not include West Virginia. Assuming that Advisor Comp
knows that its agreement with Investment Co is principally managed by Investment Co in West Virginia,
receipts from the sale of Advisor Corp's services are assigned to West Virginia. It is not relevant for

purposes of the analysis that the ultimate beneficiaries of Advisor Corp's services may be Investment Co's
clients. who are residents of numerous states.
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Example § Advisor Corp, & gorparabion that provides Investimend L.az\fis-' ry serviees and is nor g
ﬁmﬂseiﬁ?iinstitmicnire(-iuir;-:d o renoriunder W, Va, Code $11-24- T, srovides investment advisory services
o dnvestment Fund LP. a oarinership thni myeais in seouriiies and ofher assels, z’\ suntiue that Adviger Corp
vrows that is apreenasal wal h ovestment Fand L2 g snncmally mianaeed by bovestment Fund LR i West
Virgina, receipts froms the sale of Ad \L,\n'C‘fn'p ERIVICSS are assianed (o \-: i Vicgmnu, Nobethat itis not

¥

relevant for purposes of the analysis that the pactoers in Investnen Fund LY sre residents of npumeroui
§iates.
Exampde & Dresion Com iz a corporaiion based outside West Vireima that provides reaphic desiin and

sirpiar services in West Vireinia aod 1o seivhboring states. Desion Corp enders o 8 coniract at a location
guiside West Virsina with an individual cusiomer o desien fHerg fbr the customer. Assume that Desien
Corp does =‘ot know the hrdividual susiomer's siate of pomary résidence and does not derive mare than Bve
poreent of s receipts from sales of S0y dces from the individual customer, All of the desfon work s
performmed ﬂut\idt_ West Virsiaia, Hecoints from the sale are in West Virginia i the cusiomer's billing
sddress is in Wesi Virginis. '

L

6.5.8. Licease or Lease of hiaugibie Property . --

6.5.8.8, General Ruleg, -

S8, The receipts from the Heense of intangible property are in West Virginia if and
o the extent the nua_nt*ibie iz usad in West Virvinia, In ceneral, the ferm Muse™ is construed 1o refer fo the
lucation of the taxpaver's market for the use of the infangible property that is being licensed and is not fo
be construgd 1o refer 10 the location of the propesty or pavroll of the axpaver. The rules that apoly o
determine the loeation of the use of intangible property in the comient of several specific ivoes of Leensing
ransactions are set forth at §110-24-6.53.8.b throuph 81 10-24-6.5.8 ¢ of this rule. For purposes of the rules
set forth in §110-24-6 5 8 of this nide. 3 lease of intangible troperiy is to be treated the same as a Heense of
intanarble proverty.

6.5.8.272, In peneral, a license of intaneible property that convevs all substantial righis in
that propaoiy is lre,-ate\i as g sale of intangible property for purposes of this nule. Note, however, that for
puposes 0f §110:24-6.5 8 and §7110:24-6.5 9 oftins rule, o sale of exchange of intanuible property s treated
as a license of that property where the receipts from the sale or exchange derive fom paviments that are
coptingent on the produstivity, use, or disposition of the property.

6.5.8.2.3 Intaneible mm>e=t\f licensed as part of the sale or lease of tanuible propenty is
geated noder this rule as the sale or lease of tangible property,

6.5.8.a.4,  Nothing 10 §110-24-6.5.8 of this rule is (o be construed to allow or require
inclusion of receipts in the sales factor that are not included 1n the definition of “sales” pursuant to W. Va,
Code §11-24-3a or related rules, or that are exeluded from the nemerator and the denominator of the sales
factor pursuant o West Virginia §11-24-7(a O DEDGDETD. So.io the extent that the transfer of business
“acadwill” or similar iniangible property. including, withcmt Hmitalion, “egoine concem value™ or
“workforce vz place.” may be characienized as a beense or lease of intaneible properiy, receints from such
{ransaction must be excluded. from the numerator and ihe denominator of the taxpaver's sales {acior,

06.5.8.b. License of a Markeiing Inianeible. - Where a license is granted for the neht {o use
niangible property in conncotion with the sale. lsase, leense, o other marketing of goods, scrvices, or
other Hems (1€, 4 marketing intaneible) to a consumer, the rovalties or other lcensing fees paid by the
Leensee for that marketng imtenamble are assished to West Virginia fo the extent that those fees arc
attributable (o the sale or other provision of eoods, services, or other itens purchased or otherwise agquired
by consniners or other plivmate custoners in West Virginia, Examples of a icense of a marketing injangible
inchude, withowt Limitation, the Hicense of a service mark, trademark. or trade name; certain copvrights: the
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avidence of g mmount oF nroportion of {18 reesints i
amonnt or pmpomo to W

al 3,\‘:1"“1:'}[ mhib fo W ut \’;fﬁ-ma 1 ‘*\-»2 a&?i%i&iﬂ ihat
Vireinia {n 1 i absencs of sotunl evidence of the ameunt or praporiion of
the ioenses’s recetpts that are derived in Vest Virginia consumers, the portion of the oensing fosio he

assigned o Wesi Virgima must be reawnn‘u v approximated by mubiinlving the total fee by a poresntase
that reflecis the ratio of the West Virzinia nopulaiion in the snectfic veopranhic aroa in whieh the }u,cv B0
mskes madenal gse of the intangible proverdy 1o regnlarly markel #s coods, sefvices, or ofher items rolative
to the total popnlation in that area, Wike license of a macketing intaneible is for the roli to use the in um.\ﬁi}h‘)
mroperty in coonection with sales or eiber transfers ol wholessle rather than directly (o refail cnstomers, the
poriion of the licensing foe to beassiondd io West Virgnia must be réasonably apnroximated by muitinising
ihe ioni fee by anercomage thatvefecis the raie of the West Vireinia population in the snecife seouranhic
ares in which the Heersee's voods, services, or other Sems are ultimately and materinlly markeied using (he
ingangible propesty relative jo the tofal popalstion of that grea. Unless the taxpaver demonsizates that the
masketing intangible Is materially used in the roadkeing of fiems ouiside the United States, the fees fom
licensiog that marketing intansiblie will be presumed 1o be derived from within the United Staies.

6.5.8.c. License of 8 Production Intaneible, - i & license is granted for the right 10 use
mtangible nmneriv other than in connection with the sale, lease. Hoense. or other markefing of poods,
services, or oiher dems, and ﬁ!t Heense 15 1o be vsed o a prodection canacity (2 “producion intansible™),
the licensing fees ih i ight dre assioned 1o West Vireinia to the extent that the uss
for which the fees are *;}a;d takes place 1 West Virginia. Exanmnles of a Heense of a production miangible
inelode, withowt limitation, the lcense of 4 palent, 8 copyrizht, or trade secrets to be used ina manuafacturing
process, where the value of the intangible Hes predominately in iis wse in that process, In dwe case of 3
ficense of a production intangible to a party other than a related pany where the location of actual use is
unkbown, 1t is presumed that the use of the infanuible properiy iakes place i the state of the Heonsee's
commiercial domicile (where the loonsee is & buginess) or the licensce's state of primary residence (where
the licensee is an mdividual), Wihe department can reasonably establish that the actizal use of intangibls
propenty pursuant to a Heeiss of a nroduction intangible iakes place in nwt in West Virginia, it is presumed
that the entire use s in this siate excepi to the extent that the axpaver can demonstrate that the aciual
location of a portion of the use takes place ondside West Vireinda, In the case of a Heense of a production
intaneible to a related party, the taxpayer must assign the regeinis to where the intangible property is acimally
used,

6.5 8.d. License of a Mixed Intangible, - It a license of mntangible property ncludes both o
lizense of a marketine intangible and a license of & production intangible {a “mixed intangible”} and the
fees to be paid in cach instanes are soparaiely and reasonably stated in the licensing contract, the depariment
will acoeptthal separate statement for purposes of this rule. If a lcense of intangible property includes both
a Heense of a marketing inangible and a license of g producton intaneible and the fees to be paid in each
instance are nol separately and reagonably stated in the contract. & is presumed that the licensine fees are

ud xntirel “01' the Heense of thc, marketmﬂ mtangible except 1o the extent that the faxnaver or the
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6.5 8.8 License of lntangible Property where Substaoce of Transsction Resembles & Sale of
Goods or Services, -

£.5 8-e:8 1, Ineoneral, ir sonre cases, e Deense of miangible proneriv will resemble the
sate of an clestronieally delivesed vood or service miler thun the Hoense of a marketing inlangible or a
oduction intangible, In these cases, the seceivis from the licensing fransaction are assiened by apniving
e nules sot fodth in §UI24-6 5 7.2 B and $110-24-6,5.7.¢.2.0 of this rale, a6 1 the vrensaction were 4
service delivered to an indlvidual o busingss dustorosr or deliverod clectronically throush an individual or
business customern gs applicable, Bxamnles of fransactions fo be assipned under 8110-24-6.5 8 ¢ of thig
rule include, without limitation, the license of database acoess, the license n"" aooess o nfommaton, tie
wense of digitad goods, and the Beense of certain sofiware {e.2,. where the transaciion is not the leense of

pre-written software that is frealed s the sale of tangible yersonal propsrivi.

5.5 5652, Sublicenses. - Pursusnt fo 3110-24-6.5 Qe | of ihis nude. the rules of $110-
2468 7 ¢ 2 1 of s rule may aupby where a tipaver lcenges inianeible proverty fo a8 customar that in
turn sublicenses the Intansible property o erd users as i the tansactivn were g oservics. delivered
electroneally throush a costomer 1o end vsers, In partiondar, e rules sal forth ad 3110-24-6.3.7.¢.2.18 of
this rude thet apply o services delivered electronicilly to a customer for purneses of resale and subsegqueni
clectronic delivery in substandially dentical forms o end users or other recipients mav also apply with
respect o Heenses of intangible property for mn‘nta‘;eq of sublicense 1o end users. For ihis purpose, the
_111&13‘3,‘{)1; wauw suhlmmsui 10 a0 Ul(i user shall ot { 10 be substantially identical 1o the DIDDLJ“W thai
ensed 1o i . : elv ublicense Lrun'«ic:a a reduced bundle of riehis with
respeet (o that propérty (e, bccausa, the qubhmnsu 51 iEll s are Bmiied o its own use of the property and
do nol include the ability to grant a forther subbeense)., o nw-;. ise that property 1s bundies with additional
serviess of tems of property,

6.5.8 ~ef.3. Examples. - In these examples, unless otherwise siated, assumge that the
customer i3 not a rolated party.

Example 1 Crayvon Corp and Dealer Co enter into & livense contract under which Realer Co as licensce
is permitied to use trademarks that are owned by Cravon Corm in connection with Dealer Co's sale of cortain
producis to reiail cusiomers. Under the contract, Dealer Co is reguired io pay Crayon Corp a lcensing fee
that is a fixed percentage of the total volume of monthiy sales made by Dealer Co of products using the
Crayon Corp tradenarks. Under the contract, Bealer Co s permitied to sell ihe products at multiple store
locations, inctuding store locations that are both within and withont West Virginia, Furiber, the licensing
fees that are paid by Dealer Co are broken cut on g per store basis, The Beenging fees paid 1o Cravon Coin
by Dealer Co represent fees from the Hicense of a marketing fntangible. The portion of the fees to be assigned
i0 West Vireinis are determined by multiphying the fees by a percentage that xeflects the ratio of Bealer
Co's receipts fhat are derived from its West Virginia 8tores relative to Dealer Co's totad recsipts.

af-ihat i3 i}ﬂscd outc:icic West Virginia, liteuse
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FExamoie 3:48 Moniker Corp entersinin a leense contract with Wholesale Co. Pursuant io the contraci.
Wholesale Co 1s granted the righi ic use ademarks owned by Montker Corp 1o brand sports cauinmend
that is 10 be mwnuiactured by Wholesale Cu oran uorslaied entity, and to sell the nmmiamm@ equinpment
1@ unrelated companies that ol ulthmately markel the sguipment © consumers In a snecilic seomrantie
region, inchuding a foreign couniry. The Heense sarecment conters a license of o marketing intangible, even
thonuh the rademarks in guestion will be affixed 10 properiy o be manufactured, In addition. the Heense
of ihe marketing itaneible is for the right o uss the intanaibie propeny in connestion with sales to be made
ai wholesale rather than divectly o relad customers, The component of the Heensing fee that constituies the
West Vireinia receinis of Montker Corn s determined by multiplving the amount of the fee by a percondase
that reflects the ratio of the West Virvinia somulation in the specific seoeranhic reglon relative 1o the tofal
pomidaiion o that resion. W iMoniker Cors g able to ressonably esiablish st the marketing indnniible wag
materially used throuehout 2 foreion country, then the population of that coundrv will be ineluded in the
poplation rato caloulaiion. However, i Moniker Corp iz nnable to reasonablv establish that the marketing
intangible wag materially used in the {orelen coundry in arcas cutside s partiondar major ¢ity, then pong of
the foreion couniry's population bevond the population of the major citv is include in ibe populaiion ratio
calculation.

that Appliagee Co is to pay Formula, Ine arovalty that ig a fixed percentage of the eross }u(,{fﬂ}l.b lmm Ihc,

prodacts that are later sold. The coniract does nol specily any other {ees. The apphiances are both
manufzctared and sold in West Vireinia and several other siates. Assume the Heensing fees are pad forthe
license of a_production inlangible. even thoueh the royalty is 1o be paid based upon the sales of a
manufactured product (e, the Beense ig hot one that mclodes d warkeling intanethie), Because the
department can reasonably establish that the actual wse of the intaneible property takes place in part in West
Vireinia, the rovalty is assigned based to {he Jocation of that use rather than to location of the licenses's
conynercial domicile, in accordance with §110-24-0,5.8.a of this rule. 1 is presumed that the entire use is
i West Virginia except to the extent that the taxpaver can demonsirate that the actual location of some ¢
all of the use takes place outside West Virginia, Assuming that Fornmia, Inc can demonstrate the DbrLCi}td g
of manufacturing that takes place in West. Virginia using the patent relative to the manafacturing in other
staies, that percentage of the total lcensine fee paid to Formaola, Ine nnder the contract will eonsiitute
Formula, Inc's West Virginia reccipts.

the nszht fQ moduee motar scooters using natt:nied i.equioav gwned by Axel Corp, and also to sell the:
scooters by ynarketing the fact that the scooters were manufaciured using the special technology, The
contract is a license of hoth a marketing and production intaneible, 3.e., a mixed intangible. The scoolers
are mamfactured outside West Virginia, Assume that Axel Corp lacks actual inforniation regarding the
propartion of Biker Ca.'s receipts that are derived from West Virginia cusiomers, Also assume that Biker
Cois granted the vight (o sell the scooters ina LLS, peogra )hic re ionin which the We‘sz Vitginia om“iun

consiiivies 23 nercent ol the total population durine the perd i i :
an upfront heeusing fee 1o be paid by Biker Co o Axel Corp and dOL-: mt \neutv what. nercu;ta;{(, of the
fee derives from Biker Co's right to use Axel Corp's patented technology. Because the fees for the license




of the macketing and prodvction maneibie e not scoamiely and reasonably stated in the conlmael i s
presmned that the Heensing Tees are paid entireby for ihe Hoense of 8 marksiine Infaneibie, anless etther the
taxpayer or the department ressonably establishes otherwise, Assumine thai neither pariy establishes

othenwise, 25 percent of the Beenging fve constitores West Vipvinia recsinis.

iy

Erample $:¥. Some facts as Bxample 3, sxcent that the Heense contract speci fies scoarate foos to bo pald
tor the rght o produee the molor seooters and for the nohi o sell the senoters hv murketine the fact that
the seoolers were parnfacred psing the special webnolopy, The beonsine sontrast consfitates both the
Heense of @ marketine intaneible and the Hicense of & production intausible, Assuming that the seoaritelv.
staied fees are reasonable. the department will (1) assign no part of the Beensine fee naid for the prodaction
witangible o West Virginia, and {20 sssien 25 peroent of the Heensine fee paid for the marketing inaneible
0 West Vireinis,

Example # 8 Beter Bureer Corp. which is based caiside Wes: Vireinia, eniers info franchise coniragts
with franchisess thai agree o operaie Bettor Bureeor restaurants ag franchisces in various states, Several of
the Better Hureer Corp franchises are 1o West Virginia, In each case, the Danchise contract between the
ndividus! and Better Burger provides that the franchises Is to vay Betier Burer Corp an uofron e for
ihe receipt of the fanchise and monthiy franchise fees, which cover, among other things. the rght to ase
the Better Burser name and service suarks, food processes. and eooking know-hovw, as well as fees for
manavement serviess, The npiron! fees for the receint of the West Virpinia franchises constifute fees paid
for the Heensing of a marketne iniengible. These foes constituie Wesl Vireinia receipis because the
ithty franchise fees paid hy West YVirginig
franchisees constinte fees paid for (1) the Heense o marketing intangibles {the Better Bureer nanie and
service marks), () the leense of broduction intangibles {(food processes and know-how), and {3) personal
services (manavement fees). The fees paid for the license of the marketing intangibles and the production
intangibles constitute West Virginia receipts because i each case the use of the intaneibles is io {ake place
in West Virginia. The fecs paid for the personal services are 1o be assiened pursuant to §1310-24-6.5.7 of
this rnulc,

Example $:9, Online Com. a corporation based outside West Virginia, Heenses an information database
through ihe means of the Internet to individual customers that are resideit in West Virginda and in other
states. These customers access Online Com's information database primerily in thetr states of residence and
sometimes while iraveline in oiher states. The license is a Heense of intaseible property that resembles a
sale of goods or services and are assigned in accordance with §110-24-6.3 .8 e of this rule. i Ondine Comp
can defermine or reasonably approximate the state or staies where {is database 15 accessed. it must do so.
Agsuming that Onling Corp cannof deiermine o reasonably approximate the location where s database is
accessed. Online Corp ioust assien the receipts made to the individual customers using the customers’
Lilling addresses 1o the extent kuown, Assume for purposes of this example that Online Corp knows the
hilling address for cach of its customers. In this case. Online Cory's receipts from sales made 1o its individual
cusiomers are in West Vireinda in anv case in which the costomer's billing address is in West Vireinia,

Example 8218, Net Corp, a corporation hased ouiside West Virginia. Hicenses an information database
throwoh the meang of the Intemet 1o a business customer. Business Sorp,a company with offices in West
Virpinia and twoe neishboting states, The license is a license of intaneible property that resembles a sale of
gonds or services and are assigned in accordance with §110-24-6.5.8.¢ of this rule. Assuyme that Net Corp
camot determine where its dalabase 1s acoessed byt reasonably approsimates that 75 percent of Business
Corp's database access took place in West Virginia, and 25 percent of Business Conp's database access took
place an other siates. In that case. 75 percent of the receinis fhom databass access is in West Virginia.
Assume afterniatively that Net Corp facks sufficient information regarding the location where its database
is accessed to reasonablv approximate the location. Under these circumstances, it Net Corp derives five
creent priess of iis receipts from daitzbase sccess o Business Gorp, Net Corp st gasign the reeeipts
under §110-24-6.5.7.¢.2.8.2 of this rule to the state where Business Corp principally manaeed the coniract,
or if that state i3 nol réasonably determinable, 10 the state where Business Corp placed the order for the
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services, of 1f that slale Iy not reasonably determinable, to the staie of Business Oom's billing wddress, 15
Nei Com derives more thay five nereent Ufz & receipis from database acoess Sroon Business Com Net Corn
is recuired 1o ii nify the state inowhieh by contrct of sale 1 princinadly managed be Faginess Corg and
must assien e recsinis 1o that stsie

Bxample #8u3103 antion dalabase
through the neans of ‘Lc i sernel to MO th\.s‘ 2*\.0 mdn niaai an d imw;m CUSICnErs in ‘\\ g3t Virpinda and
e other states, The Beense s g license el tntansible proparty tha reci-‘x\“‘hics asale of goods or sarvioes, and
receints from that Boense are assizned in sccordaned with §110-24-6.5 8 ¢ of this rale. Assuime that Neg
Corp cannat deiermine m reasonably approvimaie the ELmtmn whisre :L\\ mi_m.nnaufm database 18 aceessed,
Also gssuane that Net Corp dogs niot derive miore than five percent of 18 receipts from sales of dzimbns.':
aceess from sy singde cusionier. Nef Corp roay apoly the sale hathor qmiad o 81102385 To i B 2d of
ihis nude and may assion 1ts receipts 1o a state or siates usinge sach customer's billine address,

Example 33:12 Web Corp. a cornorgiion based outside of West Vicuinia, lHeenses an Internet-based
informaiion datsbase o business cusiomers whe hen sublicense the dutabase to ixadi"idu;ﬂ eind users tha
are resident 1o West Virginia and i other states, These end vsors access Web Corp's Juformation database
primarily in their stales of residence and sornetimes while traveline i other states, Web Corp's licensg of
the database to ity costomers nchudes the gt to sublicense the database to end users, while the sublicenses
provide that the riehis to access and use the daiabase are Hmited to the end users’ own use and prohibit the
iy 1du¢1§ wd users rom mrthu sub icensing the daighagse. Web Corp receives a fee fom gach customer

. ; s dssued to_ond gsers. The Heense is a license of intingibie yroperty
thiat 'Cwbﬂﬂ‘];{,% 4 sale of om}ds or services and are assioned by applving the roles set forth in $110-24-
6.5.7.¢.2.8 of this rule, I Web Corp can detenmine or reasonably aporoximate the staie or siates where s
daiabase is accessed by end users il musi do so. Assuining that Web Corp lacks sofficient informaiion fom
which It can determing or reasonably approximate the location where its database is accessed by end users,
Web Corp must approximaie the exient to which its daiabage is aceessed in West Vireinis usine a
percentage that represents the ratie of the West Virednia population in the specific peosraphic arcain-which
Web Corn's customer sublicenses the database aceess relative to the toal population in thai area.

6.5.9, Sale of Intangible Propeniv; Assignment of Receipts. « The assicnment of receipts 1o 4 staie
or states in the instance of a sade or exchanee of intmetble property depends apon the nature of the
intangible property sold, For purposes of §110-24-6.5.9 of this rule. a sale or exchange of intangible
property inchades a license of that propery where the transaciion is irested for {ax purposes as a sale of all
subsiantial Aehits in the property and the receipts from fransaction are not contingent on the productivity,
nse, or disposition of the property. For the rules that apply where the consideration for the transfer of rights
1s contingent on the productivity, use, or disposiiion of the property.

6.5.9.4. Contract Right or Government License that Authorizes Business Acuvity in Specific
Geographic Area.-- In the case of a sale or exchange of intaneible property where the property sold or
exchanged is g contract right, sovernment license, or simdlar intangible propenty that authorizes the holder
o conchied a business acfivity in a specific geographic area, the receipts from the sale are assiened to g state
if dnd io the extent that the infaneible property is used or is authionzed to be used within the stale, I the
wtaneible property is nsed or may be used only in this state. the tasxpaver musl assign ihe receinis from he
sale fo West Virginia. I the intaneible properiv is uged or is authorized to be used in West Virginia and one
or more other states, the taxpaver must assign the rewlgtq trom the sale to West Virginia to the extent that

the intansible property is used n or authorized for wse in West Virminda, throueh the meahs of a reasonable
approximation,

63,90 Sale that Resembles a License {Receipts are Contingent on Productivity, Use, o
Disposition of the Intangible Property). - In the tase of a sale or exchange of intangible propenty where
ihe reeeipis [rom the sale orexchange are conlingent on the productivity, use, or disposition of the property,
the receipts from the sale are assiened by applving the rules set forth in §110-24-0.5. 8 of this rule (pertaining
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to the license or lease of intangible property).

6.5.9.c. Sale that Resembles a Sale of Goods and Services. - In the case of a sale or exchange
of intangible property where the substance of the transaction resembles a sale of poods or services and
where the receipts from the sale or exchange do not derive from payments contingent on the productivity,
use. or disposition of the property, the receipts from the sale are assigned by applying the rules set forth in
§110-24-6.5.8.¢. of this rule (relating to licenses of intangible property that resemble sales of goods and
services). Examples of these transactions include those that are analogous to the license transactions cited

as examples in §110-24-6.5.8.¢ of this rule.

6.5.9.d. Excluded Receipts. -- Receipts from the sale of intangible property are not included in
the sales factor in any case in which the transaction does not give rise to sales within the meaning of W,
Va. Code §11-24-3a. In addition. in any case in which the sale of intangible property does result in sales
within the meaning of West Virginia §11-24-7(e){13}{B). those sales are excluded from the numerator and
the denominator of the taxpayer's sales factor. The sale of intangible property that is excluded from the

numerator and denominator of the taxpayer's sales factor under this provision includes, but is not limited
to, the sale of business “soodwill,” the sale of an agreement not to compete, or similar intangible property.

6.5.9.e. Examples. --

Example 1: Sports Ieague Corp. a corporation that is based outside West Virginia, sells the rights to
broadcast the sporting events played by the teams in its league in all 50 U.S. states to Network Corp.
Although the games played by Sports League Corp will be broadcast in all 50 states. the games are of
greater interest in the northwest region of the country, including West Virginia. Because the intangible
property sold is a contract right that authorizes the holder to conduct a business activity in a specified
geographic area, Sports League Corp must attempt to reasonably approximate the extent to which the
intangible property is used in or may be used in West Virginia. For purposes of making this reasonable

approxirmation., Sports League Corp may rely upon audience measurement information that identifies the
percentage of the audience for its sporting events in West Virginia and the other states.

Example 2: Inventor Corp, a corporation that is based outside West Virginia. sells patented technology
that it has developed to Buyer Corp. a business customer that is based in West Virginia. Assume that the
sale is not one in which the receipts derive from payments that are contingent on the productivity, use, or
disposition of the property. Inventor Corp understands that Buyer Corp is likely to use the patented
technology in West Virginia, but the patented technology can be used anywhere (i.e., the rights sold are not
rights that authorize the holder to conduct a business activity in a specific geographic area). The receipts
from the sale of the patented technology are excluded from the numerator and denominator of Inventor
Corp's sales factor.

6.5.10. Special Rules. _--

6.5.10.a. Software Transactions. -- A license or sale of pre-written software for purposes other
than commercial reproduction {(or other exploitation of the intellectual property rights) transferred on a
tangible medium is treated as the sale of tangible personal property, rather than as either the license or sale
of intangible property or the performance of a service. In these cases. the receipts are in West Virginia as
determined under the rules for the sale of tangible personal property set forth under W. Va. Code §11-24-
(e)(11) and related rules. In all other cases, the receipts from a license or sale of software are to be assigned
to West Virginia as determined otherwise under this rule (e.g.. depending on the facts, as the development
and sale of custom software. see §110-24-6.5.7.c of this rule, as a license of a marketing intangible, see
§110-24-6.5.8.b of this rule. as a license of a production intangible, see §110-24-6.5.8.¢ of this rule, as a
license of intangible property where the substance of the transaction resembles a sale of goods or services,
see §110-24-6.5.8.¢e of this rule, or as a sale of intangible property. see §110-24-6.5.9 of this rule}.
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6.5.10.b. Sales or Licenses of Digital Goods or Services. -- In general. In the case of a sale or

license of digital goods or services, including, among other things, the sale of various video. audio, and

software produets, or similar transactions, the receipts from the sale or license are assigned by applying the
same rules as are set forth in §110-24-6.5.7.c.2.B and §110-24-6.5.7.¢.2.C of this rule, as if the transaction

were a service delivered to an individual or business customer or delivered through or on behalf of an
individual or business customer. For purposes of the analysis, it is not relevant what the terms of the
contractual relationship are or whether the sale or license might be characierized. depending upon the
particular facts, as, for example, the sale or license of intangible property or the performance of a service.

110-24-6a. Transition Rules for C corporations having a fiscal tax vear ending after January 1, 2022
and before December 31, 2022,

6a.l. Amendments to W. Va. Code §11-24-7 enacted by House Bill 2026, during the 2021 Regular
Legislative Session, made several changes to the how income is apportioned and sourced:

6a.1.1. For tax years beginning on or after January 1, 2022, income apportionment formula method
is changed from the 4-factor formula set forth in section heading 7 to a single sales factor formula set forth
in section heading 6.

6a.1.2. For sales made on or after January 1. 2022. HB 2026 voids the “throw out rule” set forth
in section heading 7. Sales made after that date are subject to the “no throw rule” set forth in section 6.

6a.1.3. For sales of services and intangible property made on or after January 1. 2022, HB 2026

voids the former “cost of performance™ sales allocation rule set forth in section heading 7. Sales made after
that date are subiect to the market based souring sales allocation rule set forth in section heading 6.

6a. 2. For taxpavers having a fiscal tax year ending after January 1, 2022 and before December 31,
2022, some of these changes straddle that fiscal tax year:

6a.2.1. Sales made during anv portion of the fiscal tax vear before January 1. 2022 are still subject
to the “throw out rule.” Sales made after January 1, 2022, of the same fiscal tax vear, are subject to the “no
throw rule.”

6a.2.2. Sales of services and intangible property for the portion of the fiscal tax year before January
1, 2022 are subject to the “cost of performance” rule. Sales after January 1, 2022, of the same fiscal tax
year, are subject to the “market-based sourcing” rule.

6a.3. Filing Option Election -- For C corporations having a taxable vear ending after January 1, 2022
and before December 31, 2022, the taxpayer may elect one of two filing options:

6a.3.1. Option 1 — The Taxpaver may file its West Virginia corporation net income tax return based
upon the above-described changes for throw out rule and market based sourcing becoming effective for the

Taxpayer’s tax year beginning on or after January 1, 2022,

6a.3.2. Option 2 ~ The Taxpaver may file:

6a.3.2.a. A short period West Virginia corporation net income tax return for the period

beginning with the beginning date of the Taxpayer’s fiscal tax year immediately preceding January 1, 2022,
and ending on December 31, 2022, and

6a.3.2.b. A second short period tax return for the period beginning January 1, 2022 and
ending on the date that the Taxpayer’s fiscal tax year closes.
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6a.3.2.c. The Taxpaver would prepare its first short period tax return based on terms,

conditions, and requirements of the corporation net income tax statute prior to the effective dates mandated
by HB 2026 _The Taxpayer would prepare its second short period tax return based on terms, conditions,
and requirements of the corporation net income tax statute effective on those dates mandated by HB 2026.

6a.3.3. There is no option regarding the apportionment formula. For taxpayers having a fiscal tax
year ending after January 1, 2022 and before December 31, 2022, the taxpayer must use the 4-factor formula
set forth in section heading 7 for that fiscal year. The single sales factor formula set forth in section heading

6 would apply in the next fiscal vear.

§110-24-7. Allocation and Apportionment for Tax Years Ending prior to January 1, 2022,

7.1. Net rents and royalties from tangible personal property are allocable to this State in accordance
with W. Va. Code §11-24-7, if they are nonbusiness income.

7.2. The extent of use of tangible personal property in a state is determined by multiplying the
nonbusiness rents and royalties by a fraction, the numerator of which is the number of days of physical
location of the property in the state during the rental or royalty period in the taxable year and the
denominator of which is the number of days of physical location of the property everywhere during all
rental or royalty periods in the taxable year. If the physical location of the property during the rental or
royalty period is unknown or unascertainable by the taxpayer, tangible personal property is used in the state
in which the property was located at the time the rental or royalty payer obtained possession.

7.2.a. If the property is in this State for any part of a day, that time shall be counted as a full day.
Examples.

7.2.b. Corporation A was formed in Ohio and has its main offices there. Corporation A owns an
apartment complex in West Virginia and leases computers to users located in West Virginia. The
nonbusiness net rental income from the rental of the apartment complex is allocated to West Virginia for
purposes of the West Virginia Corporation Net Income Tax. Likewise, the nonbusiness net rental income
received by Corporation A as a lessor of computers in this State is allocated to this State,

7.2.c. Corporation Z was formed in State X and has its commercial domicile in the State of West
Virginia. Corporation Z leases tangible personal property to customers in State K and derives nonbusiness
income from that activity. State K has no corporation net income tax. The net receipts from leasing tangible
personal property in State K are allocated entirely to the State of West Virginia.

7.2.d. Corporation Alpha, organized and headquartered in California, leases coal mining equipment
in West Virginia. Alpha began leasing equipment in West Virginia on April 1 and is a calendar year
taxpayer. The coal mining equipment was not in this State until April 1, the date the lease commenced.
The property is leased in this State for 275 of the 365 days in the year. If rental income from the coal
mining equipment located in the State of West Virginia is nonbusiness income, and if Alpha Corporation
netted $15,000 for leasing this equipment for the entire year, Alpha would include in West Virginia income
the following amount: 275/365 x $15,000 = $11,301.37.

7.2.d.1. If Alpha Corporation has adequate records to show the net rental income from the
equipment while the equipment was leased in this State, then it may use the actual net rental income and
not "apportion” its allocation of net rental income.

7.3. Business activities partially within and partially without this State.

7.3.a. Where a corporation has income from business activities partially within this State and
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partially outside of this State, all net income, after deducting those items specifically allocated under W.
Va. Code §11-24-7(d), shall be apportioned to this State by multiplying the net income by a fraction, the
numerator of which is the property factor plus the payroll factor plus two times the sales factor, and the
denominator of which is four, reduced by the number of factors, if any, having no denominator except if
the sales factor has a denominator of zero, the denominator of the apportionment fraction shall be reduced
by two. Note that this subdivision does not apply if the corporation is subject to a special apportionment
method under W. Va. Code §11-24-7a or 7b or is authorized to use a special apportionment method pursuant
to W. Va. Code §11-24-7(h).

7.3.a.1. Under W. Va. Code §11-24-7(c), if 100% of the business activities of a corporation
take place in West Virginia, then the corporation does not apportion its income using the apportionment
methodologies prescribed by the statute, and the entire net income of the corporation is subject to the
corporation net income tax.

7.3.a.1.A. A combined group apportions the group's adjusted federal taxable income from
unitary business when one or more of the members of the combined group engage in business only within
the State of West Virginia, but one or more other members of the combined group engage in business
activities partially in West Virginia and partially outside of West Virginia.

7.3.a.1.B. If all business activities of all combined group members take place entirely
within West Virginia, then the entire net income of each combined group member is subject to the West
Virginia corporation net income tax without apportionment.

7.3.a.2. Example -- General Apportionment Formula:

The following is an example of how the apportionment formula works in the context of the
corporation net income tax:

A hypothetical corporation has facilities and operations in Pennsylvania, West Virginia, New
York, and California.

The corporation has sales in 47 of the 50 states of the USA.

The apportionment formula is as follows:

Averagc value of property in WV Payroll in WV ( Sales in WV ) )
Average value of property in USA + PayrollinUSA  + ( Sales in USA
4

Federal Taxable Income — The corporation has $10,000,000 federal taxable income from
all operations in the USA after West Virginia modifications and adjustments. These modifications
and adjustments are, for certain items that are required to be added to, or subtracted from, federal taxable
income before apportionment.

Average value of property in the USA - The total average value of property owned and
leased by the corporation during the tax year in the USA (including property in Pennsylvania, West
Virginia, New York, and California) is $517,050,000.

Average value of property in the West Virginia — The total average value of property owned
and leased by the corporation during the tax year in West Virginia is $15,000,000.

Payroll in the USA -- The total annual payroll paid to all employees of the corporation in the
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USA (including payroll paid in Pennsylvania, West Virginia, New York, and California) during the tax year
is $65,628,000.

Payroll in West Virginia - The total annual payroll paid to all employees of the corporation
in West Virginia is $2,499,000.

Sales in the USA -- The total sales of the corporation in the entire USA (all of the 47 states in
which the corporation has sales) are $435,009,000.
The corporation sells almost all of its production outside of West Virginia.

Sales in West Virginia -- The total sales of the corporation in West Virginia are $4,000.

The apportionment formula, using these values, would be as follows:

WV Payroll Sales in WV
Avg. property in WV $15,000,000. $2,499,000 $4,000
+ USA Payroll + ( Sales in USA )
Avg. property in USA $517,050,000 $65i628,000 2x $435,009,000

4

The math works out as follows:

Sales factor

Property factor Payroll factor (
0.029011 + 0038078 + 2x 0.000009

OR
Property factor + Payroll factor + Double weighted sales factor
0.029011 0.038078 0.000018
L A
OR
0.067107
4
OR

0.016777 ~ This is the apportionment factor.

Assuming that the corporation has no allocable WV income, out of all of the operations in the
USA, slightly over one percent (i.e., 0.016777) of the operations of the corporation are attributable to West
Virginia operations and activity.
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Net federal taxable income from all operations in the USA, after WV modifications and
adjustments is $10,000,000.

Applying the apportionment formula, West Virginia taxable income is:

Federal Taxable Income
(After Adjustments) Apportionment Factor WV Taxable Income

$10,000,000 X 0.016777 = $167,770.00

The final computation of the tax is as follows. The hypothetical corporation has federal taxable
income after modifications and adjustments allocated and apportioned to West Virginia in the amount of
$167,770.00. The tax rate for the given year is 8.75%.

Tax is .0875 x $167,770.00 = $14,679.88 (rounded)
Tax is $14,679.88.

7.3.b. Example. — Pro Inc. is a service corporation doing business in several states, including
West Virginia, Pro Inc. owns no property anywhere. In this case, the allocation formula for Pro Inc. will
be:

WV Payroll + 2. {WV Sales) + 0 WV Property
Total Pavroll (Total Sales) 0 Total Propert

3

if, for some unusual reason, a corporation has no sales anywhere, since the sales factor is double
weighted, the overall denominator would be reduced by 2.

7.4. "Business activities” include all activities engaged in by the corporation, and includes those
activities giving rise to both business income and nonbusiness income.

7.4.a. All income of a corporation, including both business income and nonbusiness income, is
apportioned, except nonbusiness income specifically identified in W. Va. Code §11-24-7(d), which is
allocated.

7.4.a.1. All other nonbusiness income and all business income shall be apportioned.

7.4.b. Where a corporation has business activities that are in West Virginia and other states, its
other net nonbusiness income that was not allocated under W. Va. Code §11-24-7(d) and all of its net
business income will be apportioned.

7.5. Property factor.

7.5.a. Property factor. -- The property factor is a fraction, the numerator of which is the average
value of the taxpayer's real and tangible personal property owned or rented and used by it in this State
during the taxable year and the denominator of which is the average value of all the taxpayer's real and
tangible personal property owned or rented and used by the taxpayer during the taxable year, which is
reported on Schedule L of Federal Form 1120, plus the average value of all real and tangible personal
property leased and used by the taxpayer during the taxable year.

7.5.a.1. The common law definition of real and personal property shall be used, (i.e., real
property is land and all things firmly and permanently attached to the land, and personal property is all
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other property).

7.5.a.2. Only real and tangible personal property is counted in the property factor. The
common law definition of tangible personal property shall be used. Examples of tangible personal property
include, but are not limited to, books, equipment, supplies, inventories and virtually any other form of
personalty that can be held or touched. Tangible personal property does not include money, chooses in
action, or any other intangibles.

7.5.a.3. The average value of real and tangible personal property means the beginning and
ending year balances of the relevant accounts reported on Schedule L of Federal Form 1120, or its
successor. However, the Tax Commissioner may require use of a monthly average of the accounts or any
other determination of the average value of the property that is appropriate for an accurate determination
of the factor.

7.9.b. Value of property.

7.5.b.1. Property owned by the taxpayer shall be valued at its original cost, adjusted by
subsequent capital additions or improvements to the property and by partial or total disposition of the
property by reason of sale, exchange, abandonment, loss or destruction or other alienation of, or loss of, the
property. Where records of original cost are unavailable or cannot be obtained without unreasonable
expense, property shall be valued at current market value. Property rented by the taxpayer from others shall
be valued at eight times the net annual rental rate, The term "net annual rental rate" is the annual rental
paid, directly or indirectly, by the taxpayer, or for its benefit in money or other consideration for the use of

the property.

7.5.b.1.A. Netannual rental rate includes any amount payable for the use of real or tangible
personal property, or any part of the property, whether designated as a fixed sum of money or as a
percentage of sales, profits or otherwise.

7.5.b.1.B. Any amount payable as additional rent or in lieu of rents, such as interest, taxes,
insurance, repairs, or any other items which are required to be paid by the terms of the lease or other
arrangement, not including amounts paid as service charges, such as utilities, janitor services and the like
are also included in the term "net annual rental rate.”" If a payment includes rent and other charges which
are not separately set forth, the amount of rent shall be determined by consideration of the relative values
of the rent and the other items.

7.5.b.1.C. Real or personal property owned by one corporation which is used in this State
by another corporation to which the property is rented is to be included in the property factor by both
corporations unless the rental income is nonbusiness income to the receiving corporation.

7.5b.1.C.1. Example. -- X Corporation owns certain real property located in West
Virginia, which is leased by Y Corporation for the entire taxable year of both corporations. Rental income
received by X Corporation is allocated to the State of West Virginia and the value of the property is not
included in the apportionment factor for X Corporation's apportionable income in either the numerator of
the property factor (value of taxpayer's West Virginia real and tangible personal property) and in the
denominator of the property factor (value of taxpayer's real and tangible personal property owned or rented
by the taxpayer for the taxable year). Eight times the annual rental rate of the property will be included in
both the numerator and the denominator of the property factor for Y Corporation.

7.5.c. Movable property.

7.5.c.1. The value of movable tangible personal property used both within and outside of this
State shall be included in the numerator to the extent of its use in this State. The extent of use in this State
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is determined by multiplying the original cost of the property by a fraction, the numerator of which is the
number of days of physical location of the property in this State during the taxable period, and the
denominator of which is the number of days of physical location of the property everywhere during the
taxable period. The number of days of physical location of the property may be determined on a statistical
basis or by any other reasonable method acceptable to the Tax Commissioner,

7.5.d. Leasehold improvements.

7.5.d.1. For purposes of the property factor, leasehold improvements are treated as property
owned by the taxpayer regardless of whether the taxpayer is entitled to remove the improvements or whether
the improvements revert to the lessor upon expiration of the lease. Leasehold improvements are included
in the property factor at their original cost.

7.5.d.1.A. Example. -- Alpha Corporation leases a building to Beta Corporation. The
building is located in West Virginia. Beta Corporation makes certain leasehold improvements to the
property totaling $100,000 some of which the lease permits Beta Corporation to remove. The entire value
of the leasehold improvements is included in Beta Corporation's property factor. The value of the leasehold
improvements is also included in Alpha Corporations property factor.

7.5.e. Average value of property.

7.5.e.1. The average value of property is determined by averaging the values of the property
at the beginning and the ending of the taxable year.

7.5.e.1.A. If there are substantial fluctuations in the values of property during the taxable
year, or where property is acquired or disposed of after the beginning of the taxable year, or where the rental
or lease contract ceases before the end of a taxable year, the Tax Commissioner may require the averaging
of monthly values of the property during the taxable year or the pertinent part of the taxable year.

7.5.e.1.A.1. If a unitary member does not have nexus with the state of West Virginia,
or if the unitary member is not taxable by West Virginia under the protections of Public Law 86-272. (15
U.S.C.A. §381), then that unitary member’s income shall be included in the combined report of the
combined group. However, that unitary member’s factor attributes shall not be included in the numerator
of the property factor but shall be included in the denominator of the property factor when the tax return is
prepared, and for combined group members, when the combined report is prepared.

7.6. Payroll factor.

7.6.a. The payroll factor is a fraction, the numerator of which is the total compensation paid in this
State during the taxable year by the taxpayer for compensation, and the denominator of which is the total
compensation paid by the taxpayer during the taxable year, as shown on the taxpayer's federal income tax
return filed with the Internal Revenue Service, as reflected in the schedule of wages and salaries and that
portion of cost of goods sold which reflects compensation, or as shown on a pro forma return.

7.6.b. Compensation.

7.6.b.1. The term "compensation" means wages, salaries, cormmissions, and any other form of
remuneration paid to employees for personal services. Payments made to an independent contractor or to
any other person not properly classified as an employee shall be excluded. Only those amounts paid directly
to employees are included in the payroll factor. Amounts considered as paid directly to employees include
the value of board, rent, housing, lodging and other benefits or services furnished to employees by the
taxpayer in return for personal services, provided the amounts constitute income to the recipient for federal
income tax purposes. Compensation for each employee shall be the amount of wages and salary shown on
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the Federal Form W-2. for the employee, in accordance with federal income tax law.
7.6.b.2. Employee.

7.6.b.2.A. For purposes of determining the payroll factor, an employee is any officer of a
corporation or any individual who, under the usual common-law rule applicable in determining the
employer-employee relationship, has the status of an employee.

7.6.b.2.B. An employee is a person in the service of another under any contract of hire,
express or implied, oral, or written, where the employer has the power or right to control and direct the
employee in the material details of how the work is to be performed.

7.6.c. When compensation is paid in this State.

7.6.c.1. Compensation is paid or accrued in this State if an employee's services are performed
entirely within this State or if an employee's services are performed both within this State and outside of
this State, but the services performed outside of this State are incidental to that employee's services within
this State. The converse is not true. In all circumstances, services performed in this State are to be included
in the payroll factor as services performed in this State. "Incidental”, as used in this paragraph, means any
service which is temporary or transitory in nature, or which is rendered in connection with an isolated
transaction. Compensation is also paid or accrued in this State if some of the employee's service is
performed in this State and the employee's base of operation, or if there is no base of operation, the place
from which the service is directed or controlled is in this State, or the base of operations or the place from
which the service is directed or controlled is not in any state in which some part of the service is performed,
but the employees residence is within this State.

7.6.c.2. As used in this subdivision, the term "base of operations” is the place of more or less
permanent nature from which the employee starts his or her work and to which he or she customarily returns
in order to receive instructions from the taxpayer or communications from his or her customers or with
other persons or to replenish stock or other materials, repair equipment, or perform any other functions
necessary to the exercise of his or her trade or profession at some other point or points. The term "place
from which the service is directed or controlled" refers to the place from which the power to direct or control
is exercised by the taxpayer.

7.6.c.3. Example. -- P Corporation has salesmen in several states. West Virginia customers
are serviced by a salesman living in Ohio. The salesmen are directed from a regional office located in
Pennsylvania. Compensation attributable to the time spent in West Virginia on employer business would
be included in the taxpayer's West Virginia payroll factor.

7.6.c.4. If a unitary member does not have nexus with the state of West Virginia, or if the
unitary member is not taxable by West Virginia under the protections of Public Law 86-272. (15 U.S.C.A.
§381), then that unitary member’s income shall be included in the combined report of the combined group.
However, that unitary member’s factor attributes shall not be included in the numerator of the payroll factor
but shall be included in the denominator of the payroll factor when the tax return is prepared, and for
combined group members, when the combined report is prepared.

7.7. Sales factor.

7.7.a. The sales factor is a fraction, the numerator of which is the gross receipts of the taxpayer
derived from transactions and activity in the regular course of ifs trade or business in this State during the
taxable year, less returns, and allowances attributable to the gross receipts from the West Virginia activity.
The denominator of the fraction is the total gross receipts derived by the taxpayer from transactions and
activity in the regular course of its trade or business during the taxable year and reflected in its gross income
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reported and as appearing on the taxpayer's Federal Form 1120, and consisting of those certain pertinent
portions of the elements of gross income set forth. If either the numerator or the denominator includes
interest or dividends from obligations of the United States government which are exempt from taxation by
this State, the amount of the interest and dividends, if any, shall be subtracted from the numerator or
denominator in which it is included.

7.7.a.1. The only sales to be included in the sales factor are those which produce business
income.

7.7.a.2. Rules for determining sales in certain circumstances.

7.7.a.2.A. In the case of a taxpayer engaged in manufacturing and selling or purchasing
and reselling goods or products, "sales" includes all gross receipts from the sales of such goods or products
(or other property of a kind which would properly be included in the inventory of the taxpayer if on hand
at the close of the tax period) held by the taxpayer primarily for sale to customers in the ordinary course of
its trade or business. Gross receipts for this purpose means gross sales less returns and allowances, and
includes all interest income, service charges, carrying charges, or time-price differential charges incidental
to such sales. Federal and state excise taxes (including sales taxes) shall be included as part of such receipts
if such taxes are reflected in the taxpayer’s gross income reported and as appearing on the taxpayer's Federal
Form 1120.

7.7.a.2.B. In the case of cost fixed fee contracts, such as the operation of a government-
owned plant for a fee, "sales" includes the entire reimbursed cost, plus the fee.

7.7.a.2.C. In the case of a taxpayer engaged in providing services, such as the operation of
an advertising agency, or the performance of equipment service contracts, or research and development
contracts, "sales" includes the gross receipts from the performance of the services including fees,
commissions, and similar items.

7.7.a.2.D. In the case of a taxpayer engaged in renting real or tangible property, "sales"
includes the gross receipts from the rental, lease, or licensing of the use of the property.

7.7.a.2.E. In the case of a taxpayer engaged in the sale, assignment, or licensing of
intangible personal property such as patents and copyrights, "sales" includes the gross receipts therefrom.

7.7.b. In filing returns with this State, if the taxpayer departs from or modifies the basis for
excluding or including gross receipts in the sales factor used in returns for prior years, the taxpayer shall
disclose that information by attaching a statement, setting forth the nature and effect of the change, to the
corporation net income tax return for the current year.

7.7.c. Sales factor denominator.

7.7.c.1. The denominator of the sales factor includes the total gross receipts derived by the
taxpayer from transactions and activity in the regular course of its trade or business, unless otherwise
excluded in this rule.

7.7.d. Sales factor numerator.

7.7.d.1. The numerator of the sales factor shall include gross receipts attributable to this State
and derived by the taxpayer from transactions and activity in the regular course of its trade or business. All
interest income, service charges, carrying charges, or time-price differential changes incidental to the gross
receipts shall be included regardless of the place where the accounting records are maintained or the location
of the contract or other evidence of indebtedness. .
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7.7.d.2. Joyce or Finnegan.

The Joyce case and the Finnegan case were tax matters brought before the California State
Board of Equalization B

Appeal of Joyce, Inc., 66 SBE 069, 1966 WL 1411 (Cal. St. Bd. Eq.) (Nov. 23, 1966}).

Appeal of Finnigan Corp., 88- SBE-022-A, 1990 WL 15164 (Cal. St. Bd. Eq.) (Jan, 24,
1990).

The issue for which these cases have become known relates to the determination of the sales
that are included in the numerator of the sales factor for purposes of the apportionment formula.

In synopsis, the basic distinction is as follows:

Joyce -- If a unitary group member has nexus with the state, then “in state” gross receipts of
that member are included in the sales factor numerator, but not if the member does not have nexus with the
state, determined on a “stand alone” basis.

Finnigan -- If one or more unitary group members has nexus with the state, then ““in state”
gross receipts of all unitary group members are included in the sales factor numerator, including “in state”
gross receipts of a unitary group member that, itself, does not have nexus with the state, determined on a
“stand alone” basis.

West Virginia is a “Joyce State.”

If the unitary member does not have nexus with West Virginia or if the unitary member is not
taxable under the protections of PL 86-272, then that unitary member's gross receipts derived from
transactions and activity in the regular course of its trade or business in West Virginia are not included in
the numerator of the sales factor when the tax return is prepared, and for combined group members, when
the combined report is prepared.

7.7.e. Dock sales.

7.7.e.1. Where tangible personal property is sold and the terms of the sale require the purchaser
to pick up the property or otherwise receive the property in this State, the sale is to be treated as a sale
taking place in this State for purposes of the sales factor.

7.7.e.2. In the case of sales requiring by their terms delivery of tangible personal property by
common carrier, contract carrier or by other means of transportation excluding pickup by the customer in
this State, whether directly or indirectly, the place at which the property is ultimately received after all
transportation has been completed shall be considered as the place at which the property is received by the
purchaser.

7.7.e.3. Direct delivery in this State, other than for purposes of transportation, to a person or
firm designated by a purchaser constitutes delivery to the purchaser in this State regardless of where title
passes or other conditions of sale.

7.7.e4. Direct delivery outside this State to a person or firm designated by a purchaser does

not constitute delivery to the purchaser in this State, regardless of where title passes or other conditions of
sale.
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7.7.e.5. Examples.

7.7.¢.5.A. Baubles, Inc. is located in Huntington, West Virginia, and makes sales of
tangible personal property to an Ohio company. The terms of the sale require the Ohio company to pick
up the merchandise from the loading dock at Baubles. The sale is to be treated by Baubles as a sale taking
place in this State.

7.7.e.5.B. Alpha Corporation, which manufactures a highly sophisticated device used in
mining, purchases certain tangible personal property from a company located in Virginia. Alpha
Corporation, located in Bergoo, West Virginia is required by the terms of the sales contract to pick up the
merchandise at the Virginia company's loading dock in Virginia. The sale is to be treated as not occurring
in West Virginia by the Virginia company absent other nexus with West Virginia.

7.7.e.5.C. RPS, Inc., is located in Morgantown, West Virginia and makes sales of tangible
personal property. Some of the sales contracts require RPS to ship the goods to companies located outside
of this State via common carrier. The sales of the tangible personal property shipped by the carrier are not
included as West Virginia sales.

7.7.f. Special rules.

7.7.£.1. Where substantial amounts of gross receipts arise from an incidental or occasional sale
of a fixed asset used in the regular course of the taxpayer's trade or business, the gross receipts shall be
excluded from the sales factor. For example, gross receipts from the sale of a factory or plant will be
excluded.

7.7£2. Insubstantial amounts of gross receipts arising from incidental or occasional
transactions or activities may be excluded from the sales factor unless the exclusion would materially affect
the amount of income apportioned to this State. For example, the taxpayer ordinarily may include or
exclude from the sales factor gross receipts from such transactions as the sale of office furniture, business
automobiles, etc.

7.7.£.3. Where the income producing activity of a taxpayer other than a banking or financial
institution in respect to business income from intangible personal property can be readily identified, the
income is included in the denominator of the sales factor and, if the income producing activity occurs in
this State, the numerator of the sales factor as well. For example, usually the income producing activity
can be readily identified in respect to interest income received on deferred payments on sales of tangible
property and income from the sale, licensing, or other use of intangible personal property.

7.7.£.4. Where the business income from intangible property cannot readily be attributed to
any particular income producing activity of a taxpayer other than a banking or financial institution, the
income cannot be assigned to the numerator of the sales factor for any state and shall be excluded from the
denominator of the sales factor. For example, where business income in the form of dividends received on
stock, royalties received on patents or copyrights, or interest received on bonds, debentures, or government
securities results from the mere holding of the intangible personal property by the taxpayer, the dividends
and interest shall be excluded from the denominator of the sales factor,

7.7.g. Allocation of sales of tangible personal property.

7.7.g.1. Sales of tangible personal property are in this State if the property is received in this
State by the purchaser, other than the United States government, regardless of the f.o.b. point or other
conditions of the sale. In the case of delivery by common carrier or other means of transportation, the place
at which the property is ultimately received after all transportation has been completed shall be considered
as the place at which the property is received by the purchaser, regardless of where title passes or other
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conditions of sale. Direct delivery in this State, other than for purposes of transportation, to a person or
firm designated by the purchaser, constitutes delivery to the purchaser in this State, and direct delivery
outside this State to a person or firm designated by the purchaser does not constitute delivery to the
purchaser in this State, regardless of where title passes or other conditions of sale. The sales of tangible
personal property are also in this State if the property is shipped from an office, store, warehouse, factory,
or other place of storage in this State and the purchaser is the United States government.

7.7.g.2. Throw-out rule ~- All other sales of tangible personal property delivered or shipped
to a purchaser within a state in which the taxpayer is not taxed are excluded from the denominator of the
sales factor. This is commonly known as the throw-out rule.

7.7.8.2.A. "Not taxed in another state” means in that state the taxpayer is not subject to a
net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business,
Or a corporation stock tax or that a state has no jurisdiction to subject the taxpayer to a net income tax.

7.7.2.2.B. Application of throw out rule when computing the unitary group's sales factor
denominator in the group's combined report. - W. Va. Code §11-24-13a(a) provides that the use of a
combined report does not disregard the separate identities of the taxpayer members of the combined group.
Consequently, the throw-out rule is applied on a corporation-by-corporation basis and is not applied as if
the combined group were a single taxpayer, to determine the denominator of the sales factor for each
member of the combined group included in the combined report. The separate corporation sales factor
denominators are then aggregated to determine the denominator of the sales factor of the combined group.

7.7.g.2.B.1. Example 1. When all sales of tangible personal property produce income
from unitary group business activity. - A combined group engaged in unitary business activity consists of
Corporations A, B, C and D. The combined group makes sales to customers in States 1, 2, 3, 4, 5 and 6.
But not every member of the combined group makes sales to customers in all of those states and, in some
of the states, the member is not subject to an income tax because of Public Law 86-272. When computing
the denominator of the combined group's sales factor for purposes of the West Virginia combined report,
the throw-out rule will be applied separately to each member of the combined group and the aggregate
adjusted denominator will be the sales factor denominator for the combined group engaged in unitary
business activity.

Sales Factor Denominator

Before Throw-out After Throw-out
Corporation A $ 5 million $ 5 million
Corporation B $ 5 million $ 4 million
Corporation C $ 5 miliion $ 4.5 million
Corporation D $ 5 million $ 3 million
Total $20 million $16.5 million

7.7.8.2.B.2. Example 2. When some but not all sales of tangible personal property
produce income from unitary group business activity. - A combined group engaged in unitary business
activity consists of Corporations A, B, C and D. Corporations A and C also have income from business
activity that is not unitary business activity. The combined group makes sales to customers in States 1, 2,
3,4, 5 and 6. But not every member of the combined group makes sales to customers in all of those states
and, in some of the states, the member is not subject to an income tax because of Public Law 86-272.
Because Corporations A and C have receipts from sales of tangible personal property that produce business
income from unitary business activity and receipts from sales of tangible personal property that produces
business income from other business activities that are not unity business activities, the sales factor
numerators and denominators of Corporations A and C shall be further analyzed so that only sales of
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tangible personal property from unitary business activity are included when apportioning the business
income from unitary business activity. When computing the denominator of the combined group's sales
factor for purposes of the West Virginia combined report, the throw-out rule will be applied separately to
each member of the combined group and the aggregate adjusted denominator will be the sales factor
denominator for the combined group engaged in unitary business activity.

7.7.£2.B.3. Example 3. - When a partnership owned in part by a corporation has
taxable nexus in one or more states into which the corporation sells tangible personal property, but the
corporation does not otherwise have taxable nexus with those states. C A combined group engaged in
unitary business activity consists of Corporations A, B, C and D. The combined group makes sales to
customers in States 1, 2, 3, 4, 5 and 6. However, Corporations A and C do not sell tangible personal property
to customers in all of those states or, in some of the states, Corporations A and C are not subject to an
income tax because of application of Public Law 86-272. Corporations A and C each own an interest in
partnerships engaged in unitary business activity with the combined group. These partnerships do have
taxable nexus with states into which Corporations A and C sell tangible personal property and in which
Corporations A and C do not have taxable nexus if their partnership interests are disregarded. For taxable
years beginning after December 31, 2008, each corporation's share of the property, payroll and sales factors
of the partnerships are included in the property, payroll, and sales factors of their corporate owners. As a
consequence, all members of the combined group have taxable nexus with all of the states into which they
sell tangible personal property, and the throw-out rule does not apply to this combined group.

7.7.h. Allocation of other sales.

7.7.h.1. Sales, other than sales of tangible personal property are in this State if the income-
producing activity is performed in this State or the income-producing activity is performed both in and
outside this State and a greater proportion of the income-producing activity is performed in this State than
in any other state, based on costs of performance, or the sale constitutes business income to the taxpayer,
or the taxpayer is a financial organization not having its commercial domicile in this State, and in either
case the sale is a receipt described as attributable to this State in W. Va. Code '11-24-7b.

7.7.1. If a unitary member does not have nexus with the State of West Virginia, or if the unitary
member is not taxable by West Virginia under the protections of Public Law 86-272. (15 U.S.C.A. §381),
then the unitary member’s income shall be included in the combined report of the combined group.
However, that unitary member’s sales factor attributes shall not be included in the numerator of the
combined group’s sales factor, but subject to the provisions of paragraph 7.7.g.2. of this rule, may be
included in the denominator of the payroll sales factor of the combined group. However, if the member
has sales of tangible personal property subject to the throw-out rule, then its sales factor attributes for those
sales of tangible personal property not taxed in another state are excluded from both the numerator and the
denominator of the sales factor of the combined group.

7.7.j. The term "income-producing activity" applies to each separate item of income and means
the transactions and activity directly engaged in by the taxpayer in the regular course of its trade or business
for the ultimate purpose of obtaining gain or profit. The activity does not include transactions and activities
performed on behalf of the taxpayer, such as those conducted on its behalf by an independent contractor.
"Income-producing activity” includes, but is not limited to:

7.7.j.1 Rendering of personal services by employees with use of tangible and intangible
property by the taxpayer in performing a service;

7.7.j.1.A. The sale, rental, leasing, licensing, or other use of real property;

7.7.j.1.B. The sale, rental, leasing, licensing, or other use of tangible personal property; or
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7.7j.1.C. The sale, licensing, or other use of intangible personal property. The mere
holding of intangible property is not, in itself, an income-producing activity: Provided, That the conduct of
the business of a financial organization shall constitute an income-producing activity.

7.7k. The term "cost of performance” means direct costs determined in a manner consistent with
generally accepted accounting principles and in accordance with accepied conditions or practices in the
trade or business of the taxpayer.

7.7.1. Application and special rules.

7.7.1.1. Gross receipts from the sale, lease, rental, or licensing of real property are located in
this State if the real property is located in this State.

7.7.1.2. Gross receipts from the sale, rental, lease, or licensing of tangible personal property
are in this State if the property is located within this State. The rental, lease, licensing or other use of
tangible personal property in this State is a separate income producing activity from the rental, lease,
licensing or other use of the same property while located in another state; consequently, if property is within
and without this State during the rental, lease, or licensing period, gross receipts attributable to this State
shall be measured by the ratio which the days the property was physically present or was used in this State
bears to the total days of the physical location or use of the property everywhere during that period,
including the days it was physically located or used in a state in which the taxpayer is not taxed within the
meaning of that term as provided in subparagraph 7.7.2.2.A of this rule.

7.7.1.3. Example. -- The taxpayer is the owner of ten railroad cars. During the current tax
year, the total of the days each railroad car was present in this State was 60 days. The receipts attributable
to the use of each of the railroad cars in this State are a separate item of income and shall be determined as
follows:

( 10cars X 60 days each )
365 days in 1 year X 10 cars X Total receipts = Receipts attributable to this State.

7.7.1.4. Gross receipts for the performance of personal services are attributable to this State to
the extent the services are performed in this State. If services relating to a single item of income are
performed partly within and partly outside of this State, the gross receipts for the performance of the
services shall be attributable to this State only if a greater proportion of the services was performed in this
State, based upon costs of performance. Usually, where services are performed partly within and partly
outside of this State, the services performed in each state constitute a separate income producing activity;
in that case the gross receipts for the performance of services attributable to this State shall be measured by
the ratio which the time spent in performing the services in this State bears to the total time spent in
performing such services everywhere, including the time spent in performing the services in a state in which
the taxpayer was not taxed within the meaning of that term as provided in subparagraph 7.7.g.2.A. of this
rule.

7.7.1.5. Example. -- Taxpayer, a road show, gave theatrical performances at various locations
in State X and in this State during the tax period. All gross receipts from performances given in this State
are attributable to this State as each performance is a separate income producing activity.

7.7.1.6. Example. -- Taxpayer, a public opinion survey corporation, conducted a poll by its
employees in State F and in this State for the sum of $10,000, The project required 800-man hours to obtain
the basic data and to prepare the survey report. Three hundred of the 800-man hours were expended in this
State. The receipts attributable to this State are: 300/800 X $10,000 = $3,750.
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7.7.1.7. Example. -- Boil Laboratories, Inc. performs certain medical tests. Boil Laboratories
is located in Virginia, where all analysis is performed. Boil Labs also has a location in this State where
tissue specimens are collected, as well as a truck and routeman in this State who collects samples from
various doctor's offices and hospitals. Boil Labs has a similar set-up in Virginia, It costs Boil Labs $18 to
analyze each specimen. All but $5 of the $18 of these costs are incurred in the State of Virginia. Each
sample or specimen is a separate income-producing activity and is not the sale of tangible personal property.
Since the income-producing activity is performed both in and outside of this State, and a greater proportion
of the income producing activity is not performed in this State, then none of the charges for the analysis of
samples or specimens drawn in this State will be included as sales in this State for purposes of the sales
factor.

7.8. Termination Date. — This section heading 7 will terminate and have no force or effect for tax
years on or after January 1, 2022, except for those taxpayers using the transition rules set forth in section
heading 6a.

§110-24-7a. Special Apportionment Rules,

7a.1. For purposes of this rule, any member of a unitary group that is required or permitted to use an
apportionment formula or apportionment method other than an apportionment formula or apportionment
method prescribed by W. Va. Code §11-24-7 is a “special apportionment member.”

7a.l.a. Unitary groups which include some members which are required to use the fourfaetor
apportionment formula set forth in W. Va_ Code §11-24-7 and other members which are required to use a
special apportionment method are subject to apportionment as described in the following paragraph.

7a.l.a.l. In the absence of a method otherwise authorized or required by the Tax
Commissioner, as described in subdivision 7a.1.b of this rule, a special apportionment member shall report
and file its tax based on designation of a combined reporting group limited to unitary group members who
are required or perrnitted to use a special apportionment formula or method, and who do in fact use the
same special apportionment formula or method as the special apportionment member. The income and the
factors of a special apportionment member shall not be included in the combined reporting group comprised
of the remainder of the unitary group that are not special apportionment members that use an apportionment
formula other than the apportionment formula of the particular special apportionment member.

7a.1.b. In lieu of the method described in paragraph 7a.1.a.1 of this rule, a special apportionment
member may seek authorization of the Tax Commissioner to report and file its tax on a separate return
basis, pursuant to accounting and allocation and apportionment requirements prescribed by the Tax
Commissioner on a case-by-case basis.

7a.1.c. Motor carriers -- Motor carries required to use the apportionment formula or apportionment
method specified in W. Va. Code §11-24-7a(b) are special apportionment members.

7a.l.d. Financial organizations -- Financial organizations required to use the apportionment
formula or apportionment method specified in W. Va. Code §11-24-7b are special apportionment members.

7a.l.e. The Tax Commissioner may designate a Taxpayer that is using allocation methods and an
apportionment formula or apportionment methods required by the Tax Commissioner pursuant to the
provisions of W. Va. Code §11-24-7(h) to be a special apportionment member. However, unless
specifically designated by the Tax Commissioner to be a special apportionment member, a corporation
using an allocation method and an apportionment formula or apportionment methods required by the Tax
Commissioner pursuant to the provisions of W, Va. Code §11-24-7(h) is considered to be a Taxpayer which
uses an allocation method and an apportionment formula or apportionment methods prescribed by W. Va.
Code §11-24-7, and shall not be designated or considered to be a special apportionment member.
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§110-24-8. Accounting Periods And Methods Of Accounting.
8.1. Period of computation of West Virginia taxable income.

8.1.a. For purposes of the tax imposed by this article, a taxpayer's taxable year shall be the same
as the taxpayer's taxable year for federal income tax purposes.

8.2. Change of taxable year.

8.2.a. If a taxpayer's year is changed for federal income tax purposes, the taxpayer's taxable year
for purposes of this rule shall be similarly changed.

8.3. Methods of accounting,
8.3.a. Same as federal.

8.3.a.1. A taxpayer's method of accounting under this rule shall be the same as the taxpayer's
method of accounting for federal income tax purposes. In the absence of any method of accounting for
federal income tax purposes, West Virginia taxable income for purposes of this rule shall be computed
under a method that in the opinion of the Tax Commissioner clearly reflects the income.

8.3.b. Change of accounting methods.

8.3.b.1. If a taxpayer's method of accounting is changed for federal income tax purposes, his
or her method of accounting for purposes of this rule shall be changed so that it conforms to the method
used for federal income tax purposes.

8.4. Adjustments.

8.4.a. In computing a taxpayer's West Virginia taxable income for any taxable year under a method
of accounting different from the method under which the taxpayer's West Virginia taxable income for the
previous year was computed, there shall be taken into account those adjustments which are determined to
be necessary solely by reason of the change in order to prevent amounts from being duplicated or omitted.

8.5. Limitation on additional tax.
8.5.a. Change other than to installment method.

8.5.a.1. If a taxpayer's method of accounting is changed, other than from an accrual to an
installment method, any additional tax which results from adjustments determined to be necessary solely
by reason of the change shall not be greater than if the adjustments were ratably allocated and included for
the taxable year of the change and the preceding taxable years, not in excess of two, during which the
taxpayer used the method of accounting from which the change is made.

8.5.a.2. The procedures for determining tax liability under the provisions of W. Va. Code §11-
24-8(e) are as follows:

8.5.a.2.A. Compute the tax for the current year using the regular method, including
determination of the effective tax rate.

8.5.a.2.B. Multiply the doliar amount of the income adjustment included in the West
Virginia taxable income by the current year effective tax rate.
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8.5.a.2.C, Prorate the adjustments over the current tax year and over no more than two of
the preceding tax years.

8.5.a.2.D. Multiply the dollar amount of the adjustments allocated to each of the years, to
the extent the adjustments were included in West Virginia taxable income, by the effective tax rate
applicable to each of the years.

8.6. Change from accrual to installment method.

8.6.a. If a taxpayer's method of accounting is changed from an accrual to an installment method,
any additional tax for the year of the change of method and for any subsequent year which is attributable
to the receipts of installment payments properly accrued in a prior year shall be reduced by the portion of
tax for any prior taxable year attributable to the accrual of the installment payments.

8.7. Coordination of reporting year among combined reporting unitary group members having diverse
tax years.

8.7.a, Principal member. For purposes of this rule, "Principal member" is the member of the
combined reporting group whose accounting period is used as a reference period for all members of the
combined reporting group to aggregate and apportion combined report business income of the group. A
principal member need not be a taxpayer member.

8.7.a.1. Corporations Described. Once a principal member has been determined under this
subsection, that member shall remain the principal member for all succeeding periods that it is a member
of the combined reporting group. However, the Tax Comumissioner may authorize designation of a different
principal member. Except as otherwise provided, the "principal member" is the corporation first described
in subparagraphs 8.7.a.1.A, 8.7.a.1.B, 8.7.a.1.C and 8.7.a.1.D of this paragraph:

8.7.a.1.A. The parent corporation to all members of the combined reporting group. For
purposes of this determination, a corporation which owns on average during the taxable year more than
fifty percent of the stock of all classes of another corporation is defined to be the "parent corporation” of
the corporation which is so owned.

8.7.a.1.B. If the group does not have a parent corporation which is a member of the
combined reporting group, as so defined, the “principal member” is a corporation which is a lower tier
parent to all members of the combined report. A "lower tier parent” is the first corporation, down the chain
of corporations, which is a member of the combined reporting group and which would have constituted a
"parent corporation” to all members of the combined group if all corporations which own or constructively
own that corporation were disregarded.

8.7.a.1.C. If the group does not have a "lower tier parent” corporation which is a member
of the combined reporting group, the "principal member" is the taxpayer member of the combined reporting
group expected to have, on a recurring basis, the largest amount, by value, of real and tangible personal
property in West Virginia. The value of real and tangible personal property shall be determined pursuant
to the property factor provisions of W. Va. Code §§11-24-1, ef seq. and this rule.

8.7.a.1.D. Election to Designate Principal Member. Notwithstanding the provisions of
paragraph 8.7.a.1, in the first income year in which a combined report is required, the taxpayer members of
the combined reporting group may elect to treat any other member of the combined reporting group as the
"principal member," so long as it is consistently treated as such for the year of the election and thereafter.
Thereafter, the taxpayer members may change their principal member only with consent of the Tax
Commissioner.
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8.7.b. Inconsistent Principal Member. In the event that members of a combined reporting group
have filed with inconsistent principal members (including cases where two or more groups of corporations
erroneously filed as distinct combined reporting groups) the determination of the appropriate principal
member shall be made in accordance with the provisions of subdivision 8.7.a. of this section, unless, in the
discretion of the Tax Commissioner, selection of another principal member is authorized or mandated by
the Tax Commissioner.

8.8. Fiscalization to Principal Member's Year. "Fiscalization" is the process under which a member of
a combined reporting group aligns the income and apportionment data from its accounting period to the
accounting period of the principal member. If the accounting period of the principal member and one or
more of the other members of the combined reporting group do not begin and end on the same dates,
adjustments shall be made to fiscalize the other members' combined report business income and
apportionment data in order to assign an appropriate amount of those values to the accounting period of the
principal member,

8.8.a. Combined report business income of a taxpayer member, determined under W. Va. Code
§§11-24-1, et seq. and this rule, is proportionately assigned to the applicable portion of that member's
income year, based on the number of months falling within the common accounting period of the principal
member. The resulting income from those portions is then aggregated (or netted) together for the member's
income year to determine that member's business income attributable to the combined reporting group.

8.8.a.1. If the accounting period of a principal member and one of the other members of a
combined reporting group do not begin and end on the same dates, adjustments shall be made to the other
members' combined report business income and apportionment data to assign an appropriate amount of
those values to the accounting period of the principal member in order for total group combined report
business income to be apportioned. Each member of the group should generally use combined report
business income and apportionment data from its books of account earned during the accounting period of
the principal member. This will require an interim closing of the books for members whose normal
accounting period differs from the principal member. However, a pro rata method of converting income to
the principal member's accounting period will be accepted as long as the method does not produce a material
misstatement of income apportioned to this state. Unless otherwise permitted or required by the Tax
Comunissioner, the freatment of both the income and the apportionment data of any particular member shall
use the same method. If one method was used to account for a member's income and apportionment data
in the combined report for the principal member's preceding accounting period and another method will be
used in the combined report for the principal member's next accounting period, adjustments to income and
apportionment data of the member shall be made to prevent income and apportionment data from being
omitted or duplicated.

8.8.a.2. Interim closing method.

8.8.a.2.A. The combined report business income and expense of a member of the combined
reporting group is determined by reference to the sum (or net) of that income from the actual books and
records of that member for each of the partial accounting periods of the member shared with the principal
member. For example, if the principal member has an accounting period ending on December 31, 2010,
and another member has an accounting period ended March 31, 2011, the other member determines its
income from its actual books and records for the partial accounting periods beginning January 1, 2010, and
ending March 31, 2010, and from April 1, 2010 and ending December 31, 2010.

8.8.a.2.B. The apportionment data preperty—payrot-and-sales-in for West Virginia, and
everywhere shall also be determined by reference to the member's books and records, W. Va. Code §§11-

24-1 et seq. and this rule, for the appropriate partial accounting year. Under the interim method, if the tax
years fall under the apportionment formula set forth in section heading 7. the property factor computation
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should reflect the actual, not prorated, property owned and rented during the principal member's accounting
period. For tax vears on or after January 1, 2022, income is apportioned as set forth in section heading 6
of this rule and property is no longer a factor in the apportionment formula.

8.8.a.2.B.1. Example. If the principal member has an accounting period ending on
December 31, 2010, and another member has an accounting period ended March 31, 2011, the other
member will determine its total property and its West Virginia property from its actual books and records
on the basis of the period from January 1, 2010 to December 31, 2010.

8.8.a.2.C. Interim combined report business income and apportionment data from the
respective partial periods is then combined with the income and apportionment data of the accounting
period of the principal member, along with business income and apportionment data of other members of
the combined reporting group for the same period, using, if applicable, the methods prescribed in W. Va,
Code §§11-24-1, et seq. and this rule.

8.8.b. Pro rata method.

8.8.b.1. At the election of the members of a combined reporting group and with the express
authorization of the Tax Commissioner, fiscalization of combined report business income of one or more
members of the group to the accounting period of the principal member may be determined by use of a pro
rata method. However, the election is not available if that method produces a material misstatement of
income. Under the pro rata method, the apportionment data and combined report business income from the
member's adjusted separate books of account (i.¢., adjusted to reflect the determination of income under W.
Va. Code §§11-24-1, et seq. and this rule) is assigned to the respective portion of the principal member's
accounting period based on the ratio of months in common with that member. For example, if the principal
member's accounting period ends on December 31, 2010, a member whose income year ends on March 31
will reflect 3/12ths of its adjusted separate combined report business income and its property, payroll and
sales for its income year ended March 31, 2010 in the December 31, 2010 accounting period of the principal
member, That member will then reflect 9/12ths of its adjusted separate combined report business income

and its preperty;-payroll-and-seles apportionment data for its income year ended March 31, 2011 in the
December 31, 2010 accounting period of the principal member.

8.8.b.2. The combined report business income and apportionment data from the respective
partial periods is then combined with the income and apportionment data of the accounting period of the
principal member, along with business income and apportionment data of other members of the combined
reporting group for the same period, using, if applicable, the methods prescribed in W. Va. Code §§11-24-
1, et seq. and this rule. The combined business income is then apportioned to each of the taxpayer members
of the group.

8.8.b.3. In the event that the pro rata method requires the determination of income and
apportionment data of a corporation whose accounting period has not yet closed, and the information cannot
be obtained in time for the other members to file an accurate return, the income and apportionment data for
that period shall be estimated based on available information. Ifthe use of actual income and apportionment
data results in a material change in the tax liabilities of the taxpayer members of the group, the taxpayer
members shall file an amended return to reflect the change.

8.8.c. After the combined reporting group's income is apportioned to West Virginia, West Virginia
combined report business income of a taxpayer member is then proportionately assigned to the applicable
portion of that member's income year, based on the number of months falling within the common
accounting period of the principal member. For example, if the principal member's accounting period year
ends on December 31, 2010, a taxpayer member whose income year ends on March 31 will reflect 3/12ths
of its share of apportioned income from the principal member's December 31, 2010 accounting period in
its income year ended March 31, 2010, and 9/12ths of its share of that income in its income year ended
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March 31, 2011. The resulting income from the segments is then aggregated (or netted) together for the
member's income year to determine that member's West Virginia business income attributable to the
combined reporting group.

8.9. Partial Combined Reporting Periods.

8.9.a. If a member of a combined reporting group is not a member of the combined reporting group
during the entire accounting period of the principal member (e.g., because of lack of a unitary relationship,
or termination of a unitary relationship), modified combined reporting procedures apply as provided in this
rule. Business income and apportionment data of a member is included in the combined report of the
remaining members onty for the period (or partial period) for which all of the members are in the combined
reporting group. Thus, if a member of a combined reporting group enters or leaves the group at a time
during the middle of the accounting period of the principal member, a separate combined report
determination is required to be made only for the partial period of combination. The partial period
combination is made using the same combined reporting procedures for a 12-month period, except that
income, peyrel-property-and-seles and apportionment data will reflect only the amounts applicable to the
partial period. With express permission of the Tax Commissioner, a pro rata method may be used to
determine each member's income and apportionment data for the partial period, unless it results in a material
misstatement of income. If so, the interim closing method shall be used. Establishment or termination of
a combined reporting relationship will not, by itself, cause a short period filing requirement.

8.9.a.1. Example: Corporations A, B, and C are members of a combined reporting group.
Corporation A is the principal member and has a calendar year accounting period. On May 1, Corporation
A acquires Corporation D. Because of substantial preexisting business relationships, Corporation D
immediately becomes a member of the combined reporting group on that date. Only Corporations B and
C are West Virginia taxpayers. As provided in this paragraph, two combined report calculations are
required. The first combined report calculation includes the combined report business income and
apportionment data of Corporations A, B, and C from January 1 through April 30. The combined report
business income for that period is then apportioned to West Virginia taxpayer members B and C, for the
period January 1 through April 30. The second combined report calculation includes the combined report
business income and apportionment data of Corporations A, B, C, and D from May 1 through December
31. The combined report business income for that period is then apportioned to West Virginia taxpayer
members B and C for the period May 1 through December 31.

8.9.b. If a taxpayer member's income year does not begin and end on the same dates as the partial
period combination (e.g., a short-period return is not required), the taxpayer member's West Virginia
income earned during that portion of the income year before and after the partial period combination is
aggregated (or netted) with the taxpayer member's West Virginia combined report income from the partial
period combination. On occasion, the West Virginia income described will include income from two or
more partial period combinations.

8.9.b.1. Example: Corporation P owns all of the stock of Corporation S for the 12. month
period ended December 31, 2011, Corporations P and S are unitary and are obligated to file a combined
report for the entire period. Corporation P acquires 51% of the stock possessing voting power of
Corporation A on March 7, 2011, The acquisition does not compel the filing of a short period return by
Corporation A. All of the Corporations have a calendar year accounting period. Corporation A becomes
unitary with Corporations P and S on July 1, 2011 and is obligated to file a combined report with
Corporations P and S for the partial period beginning on July 1, 2011. The income and apportionment data
of Corporation A for the period prior to July 1, 2011, cannot be included in a combined report with
Corporations P and S. Under W. Va. Code §§11-24-1, ef seq. and this rule, two separate partial period
combined report calculations are required. One is for the P-S group for the partial period ended June 30,
2011, and the other is for the P-S-A group for the partial period from July 1, 2011, to December 31, 2011.
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If Corporation P's West Virginia combined report income is $ 250,000 for the partial period
ended June 30, 2011 and P has a $ 60,000 West Virginia net operating loss for the partial period ended
December 31, 2011, Corporation P's West Virginia combined reporting income for its income year ended
December 31, 2011, is § 190,000. If Corporation A has West Virginia income from its unaffiliated and
non-unitary partial period (or from another combined reporting group, if applicable) of $ 50,000 and A has
a West Virginia net operating loss of $ 30,000 for the combined report partial period after it joined the
combined reporting group, Corporation A's West Virginia income for its income year that ended December
31,2011, is $ 20,000.

8.9.c. In lieu of partial period combination method described by subdivisions 8.9.a and 8.9.b of
this rule, the taxpayer members of the commonly controlled group may elect to use the method provided in
this subdivision. The election shall be consistently used by all taxpayer members. The election may not
be used if the results of that method, compared with the provisions of subdivisions 8.9.a and 8.9.b of this
rule, results in a2 material misstatement of the taxpayer member's West Virginia income. Under the method
described in this subdivision, the partial period combined reporting income of a member, which is not in a
combined reporting relationship with the principal member for the entire accounting period of the principal
member, is considered to be reflected by the relative weighting of the apportionment data of the partial
period member to the apportionment data of the rest of the combined reporting group for the accounting
period of the principal member., The method applies as follows:

8.9.c.1. The principal member's income and apportionment data are determined for its entire
accounting period (usually a 12. month period). All other members which were members of the combined
reporting group during the entire period of the principal member shall also include their income and
apportionment data for that period, using fiscalization methods, if appropriate.

8.9.c.2. Members who were not members of the combined reporting group for the entire
accounting period of the principal member shall include in the combined report only their income for the
partial period during which they were a member. Normally this income will be determined by an interim
closing of the member's books of account. Similarly, the apportionment data of that member is included
only for that same partial period.

8.9.c.3. Property factor data for the partial period member (both West Virginia property and
total property) shall be adjusted to reflect the fact that the property was not used in the combined reporting
group for the entire period of the principal member. For example, if the partial period member was in the
combined reporting group for only 7 months of the 12-month accounting period of the principal member,
only 7/12's of the member's average West Virginia and total property for the period shall be reflected in the

combined report. For tax years on or after January 1. 2022, income is apportiened as set forth in section
heading 6 of this rule and property is no longer a factor in the apportionment formula

8.9.c.4. Apportionment shall be computed using the amounts included in paragraphs 8.9.c.1
through 8.9.c.3 of this rule, as if the partial period members were members for the entire accounting period
of the principal member. The amounts apportioned to the individual taxpayer members then reflects the
member's West Virginia combined reporting income for the partial period. That member then shall
aggregate (or nets) West Virginia combined reporting income with its West Virginia income from other
activity to compute income subject to taxation for the entire income year.

89.c4.A. Example: YUsing For tax year 2011, using the same facts as provided in
paragraph 8.9.a.1. of this subsection, except that the members of the group elect to report under subdivision
8.9.c. of this rule, Corporation A, B, and C determine their income and apportionment data for the entire
12 months of the calendar year. Corporation D determines its income and apportionment data for the period
May 1 - December 31. However, because Corporation D was not a member of the combined reporting
group for the entire calendar year, the property factor values for the combined reporting period shall be
multiplied by 8/12ths to reflect a weighted average value of that property in the principal member's
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accounting period. The West Virginia combined report income of Corporations B and C are then

determined as if Corporation D's income and apportionment data were entirely earned in the principal
member's accounting period.

8.9.c.4.B. Example: For tax year 2022 using the same facts as provided in paragraph

8.9.a.1 of this subsection, except that the members of the group elect to report under subdivision 8.9.c of
this rule, Corporation A. B, and C determine their income and apportionment data for the entire 12 months
of the calendar year. Corporation D determines its income and apportionment data for the period May 1 -
December 31. The West Virginia combined report income of Corporations B and C are then determined
as if Corporation D's jncome and apportionment data were entirely earned in the principal member's
accounting period.

€0-e-4-B. 8.9.c.4.C. Example: Using the same facts provided in subparagraph 8.9.c.4.A.
of this rule, except that Corporation D is a calendar year West Virginia taxpayer, and its addition to the
combined reporting group did not cause a short period filing requirement, Corporation D's West Virginia
combined report income, determined under this subdivision, would be treated as earned for the period May
1 through December 31. That West Virginia income would be aggregated {or netted) with its other West
Virginia income for the entire calendar year, as provided in subdivision 8.9.b of this rule.

§8110-24-9 through 13. Reserved for Future Use.
§110-24-13a. Combined Reporting.

13a.1. For tax years beginning on and afier the January 1, 2009, any taxpayer engaged in a unitary
business with one or more other corporations shall file a combined report which includes the income,
determined under W. Va. Code §§11-24-13¢ or 13d, and the allocation and apportionment of income
provisions of W, Va. Code §§11-24-1, et seq., of all corporations that are members of the unitary business.

13a.1.a. The income of an insurance company shall not be included in a combined report filed
under W. Va. Code §§11-24-1, et seq. and the allocation or apportionment of income related to the
insurance company shall not be included in and the apportionment factors of an insurance company shall
not be included in the combined report, unless specifically required to be included by the Tax
Commissioner.

13a.1.b. An insurance company, unless otherwise exempt from or excluded from tax under W. Va.
Code §§11-24-1, et seq. or other provisions of the W. Va, Code, shall file a separate corporation net income
tax return.

13a.2. Determination of unitary business. The term "unitary business" is defined in W. Va. Code §§11-
24-1, et seq. as a single economic enterprise that is made up either of separate parts of a single business
entity or of a commonly controlled group of business entities that are sufficiently interdependent, integrated
and interrelated through their activities so as to provide a synergy and mutual benefit that produces a sharing
or exchange of value among them and a significant flow of value to the separate parts.

13a.2.a. For purposes of W. Va. Code §§11-24-1, ef seq. and W. Va. Code §§11-23-1, et seq. a
partnership shall be treated as conducted by its partners, whether directly held or indirectly held through a
series of partnerships, to the extent of the partner's distributive share of the partnership's income, regardless
of the percentage of the partner's ownership interest or the percentage of its distributive or any other share
of partnership income. A business conducted directly or indirectly by one corporation through its direct or
indirect interest in a partnership is unitary with that portion of a business conducted by one or more other
corporations through their direct or indirect interest in a partnership if there is a synergy and mutual benefit
that produces a sharing or exchange of value among them and a significant flow of value to the separate
parts and the corporations are members of the same commonly controlled group.
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13a.2.b. More than fifty percent ownership rule -- For purposes of this rule, the term commonly
controlled group, with reference to any Taxpayer, means and includes all related entities as defined in this
rule, in the aggregate.

13a.2.b.1. The term “related entity" means:

13a.2.b.1.1. An individual, corporation, partnership, affiliate, association or trust or any
combination or group thereof controlled by the taxpayer;

13a.2.b.1.2. An individual, corporation, partnership, affiliate, association or trust or any
combination or group thereof that is in control of the taxpayer;

13a.2.b.1.3. An individual, corporation, partnership, affiliate, association or trust or any
combination or group thereof controlled by an individual, corporation, partnership, affiliate, association or
trust or any combination or group thereof that is in control of the taxpayer; or

13a.2.b.14. A member of the same controlled group as the taxpayer, as the term
“controlled group” is defined in Section 267 of the Internal Revenue Code of 1986, as amended.

13a.2.b.2. For purposes of this section, "control," with respect to a corporation, means
ownership, directly or indirectly, of stock possessing more than fifty percent of the total combined voting
power of all classes of the stock of the corporation entitled to vote. "Control," with respect to a trust, means
ownership, directly or indirectly, of more than fifty percent of the beneficial interest in the principal or
income of the trust. The ownership of stock in a corporation, of a capital or profits interest in a partnership
or association or of a beneficial interest in a trust shall be determined in accordance with the rules for
constructive ownership of stock provided in Section 267(c) of the United States Internal Revenue Code of
1954, as amended, other than paragraph (3) of that section.

13a.3. Unitary business.
13a.3.a. Determination of a unitary or separate Business.

13a.3.a.1. A corporation subject to taxation may be engaged in more than one "trade or
business." In those cases, it is necessary to determine the business income attributable to each separate trade
or business. The income of each business is then apportioned by a formula which takes into consideration
the in-state and out-of-state factors which relate to the respective trade or business subject to apportionment.

13a.3.a.2. In addition, a corporation may be engaged in a single trade or business in
combination with another commonly owned and controlled corporation or corporations. In those cases, it
is necessary to determine the total business income of all corporations attributable to the single trade or
business. The combined income of the single trade or business shall be apportioned by formula which takes
into consideration the in-state and out-of-state factors of each corporation which relate to that single trade
or business.

13a.3.a.3. When business segments of a single corporation or the business activities of more
than one corporation constitute a single trade or business, the single trade or business is said to constitute a
"unitary business."

13a.3.a4. A unitary business exists when the operations of the business segments of a
corporation or group of commonly owned and controlled corporations contribute to or depend on each other
in such a way as to result in functional integration between the segments. Functional integration refers to
transfers between or pooling among business segments of such items as products or services, technical
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information, marketing information, distribution systems, purchasing and intangibles (such as patents,
copyrights, formulas, processes, trade secrets, and the like) in a manner which substantially affects the
segments' business operations related to such activities as development, manufacture, production,
extraction, distribution or sale of its products or services.

13a.3.a.5. Evidence of functionally integrating factors. -- The determination of whether or not
the operations of business segments are functionally integrated will turn on the facts and circumstances of
the case. Several factors may evidence that the operations of business segments are functionally integrated.
A non-exclusive list of those factors is found in subparagraph 13a.3.a.6.A. Generally, several functionally
integrating factors will exist in a unitary business, although a unitary business may exist as a result of few
factors or even one factor if the factor or factors involved are particularly significant. In determining
whether a unitary business exists, factors should not be examined in isolation. Instead, it should be
determined whether the factors which are present, in combination, result in a functionally integrated
business. In addition, the presence or absence of any one factor or any particular factors is not necessarily
determinative as to whether a unitary business exists, although absence of all of the factors described in this
subsection will generally result in a finding that a unitary business does not exist.

13a.3.a.6. Functionally integrating factors. -- A non-exclusive listing of factors to be
considered in determining whether business segments are functionally integrated appears in subparagraph
13a.3.a.6.A.
13a.3.a.6.A. The existence or non-existence of the following factors will assist in the
determination of whether "unity of operations” exits with respect to an affiliated group. The existence or
non-existence of any one factor, by itself, is normally not determinative of whether the element has or has
not been satisfied. Nor is this list a limitation on the factors that may be considered in determining whether
unity of operations exists:
13a.3.a.6.A.1. Common or centralized purchasing;
13a.3.a.6.A.2. Common or centralized advertising;
13a.3.a.6.A.3. Common or centralized employees, including sales force;
13a.3.a.6.A.4. Common or centralized accounting;
13a.3.a.6.A.5. Common or centralized legal support;
13a.3.a.6.A.6. Common or centralized retirement plan;
13a.3.a.6.A.7. Common or centralized insurance coverage;
13a.3.2.6.A.8. Common or centralized marketing;
13a.3.a.6.A.9. Common or centralized cash management;
13a.3.a.6.A.10. Common or centralized research and development;
13a.3.a.6.A.11. Common or centralized offices;

13a.3.a.6.A.12. Common or centralized manufacturing facilities;

13a.3.a.6.A.13. Common, centralized, or intercompany financing;
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13a.3.a.6.A.14. Common or centralized computer systems and support;
13a.3.a.6.A.15. Common or centralized management;

13a.3.a.6.A.16. Common or centralized labor relations;

13a.3.a.6.A.17. Common or centralized pension plans;

13a.3.a.6.A.18. Common or centralized personnel recruitment;
13a.3.a.6.A.19. Intercompany sales, exchanges, or transfers;

13a.3.a.6.A.20. Common, centralized, or intercompany transfer or pooling of technical
information;

13a.3.a.6.A.21. Common or centralized distribution system, including but not limited
to common or centralized transportation facilities, or common or centralized warehousing facilities, or
common or centralized order fulfillment systems, inventory control systems or other distribution systems
or subsystems, or any combination thereof,

13a.3.a.7. Intercompany sales, exchanges, or transfers.

13a.3.a.7.A. Sales, exchanges, or transfers (hercinafter "sales") of products, services,
intangibles, or the like between business segments are important indicia of functional integration. The
significance of intercompany sales will be a function of both the character of the items sold and percentage
of total sales or purchases represented by the intercompany sales. Intercompany sales at a given level take
on greater significance if there is a limited sales or purchasing market for the items or if valuable trade
name or other intangibles are associated with the sales, or both.

13a.3.a.7.B. The fact that intercompany sales are at a readily determinable market price
does not negate the importance of the sales as a functionally integrating factor, because the sales generally
represent an assured market for the seller and a guaranteed source of supply for the purchaser.

13a.3.a.7.C. As the percentage of intercompany sales to the total sales of the selling
segment increases or as the percentage of intercompany purchases of the purchasing segment's total
purchases increases, the more important the purchases and sales become as a unitary factor.

13a.3.a.7.C.1. For purposes of this rule, where goods, services, or intangibles are
transferred without charge, percentages of cost {or cost of goods sold) may be used in lieu of percentage of
sales or purchases. For purposes of this rule, management stewardship activities are not considered an
intercompany sale or transfer of services. Generally, intercompany sales or purchases in excess of 10%
will be considered a significant, although not necessarily determinative, unitary factor. Sales of less than
10% become relatively less significant as the percentage of sales declines, but a small percentage of sales
may nevertheless be considered significant if the sales represent goods or services which are particularly
important to the purchaser's operations.

13a.3.a.7.C.2. Example. - Business segments A and B are commonly owned and
controlled. Segment A grows citrus and other fruit. Segment B manufactures soft drinks. A sells to B oils
extracted from the skin of a special variety of fruit for use in B's soft drinks. This oil is not significantly
available from other sources. The sales represent only a small portion of A's total sales and B's total
purchases. The unusual flavor produced by the oil is a major factor in the character of the soft drink.
Consumer taste tests demonstrate a strong preference for the soft drink with this oil as an ingredient. The
intercompany sales between A and B would be considered a significant unitary factor.
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13a.3.a.7.D. Sales, exchanges, or transfers between business segments may be disregarded
where intercompany sales are used as a device to assert unitary combination for tax avoidance purposes.

13a.3.a.7.D.1. Example: Company A is a West Virginia corporation with operations
in West Virginia and other states, These operations are non-unitary with sister Corporations B and D, which
operate entirely outside of West Virginia. B and C have had significant net operating losses for many years.

13a.3.a.7.D.1.(a). A’s property-payrotand-sales-factors-appertion apportionment

factors cause 90% of A’s net income (o be apportioned to West Virginia.

13a.3.a.7.D.1.(b). A enters into a fraudulent collusive tax avoidance scheme with
its sister corporations to cause A to sell to B and C office supplies valued at less than $500 that are simply
purchased and resold by A. A, B and C are not in the office supply business, and office supplies have
nothing to do with A, B or C’s regular business operations, except as simple consumable items used in their
respective offices.

13a.3.a.7.D.1.(c). B and C each sell two used office computers to A which would
have otherwise been sold for salvage value. A, B and C are not in the computer business, and computers
have nothing to do with A, B or C’s regular business operations, except as simple consumable items used
in their respective offices. A does not use the computers and sells them less than one week after receiving
them for salvage value.

13a.3.a.7.D.1.(d). A, B and C falsely assert that they are unitary businesses by
reason of the intercompany sales. Because B and C have no operations in West Virginia and no nexus with
West Virginia, and because of the dilutive effect of the inciusion of B’s and C’s denominator numbers in
A’s preperty;payrell-and—sales apportionment factors for A’s combined unitary tax return, A now
apportions less than 30% of A’s income to West Virginia, thereby decreasing taxable income for West
VYirginia tax purposes.

13a.3.a.8. Common marketing.

13a.3.a.8.A. When business segments share substantial common marketing features, the
features can be an important characteristic of functional integration when the marketing results in
significant mutual advantage. For this purpose, common marketing exists when a substantial portion of the
business segments' producis, services, intangibles, or the like are distributed or sold to a common customer,
or the business segments use a common trade name or other common identification, and the common
identification is a significant factor in purchasers’ decisions to purchase the respective products or services.

13a.3.a.8.A.1. Example. - Business segments A and B are commonly owned and
controlled. A manufactures small tools and garden implements. B manufactures auto replacement parts
and accessories. Both A and B jointly sell a substantial portion of both segment's total production to various
hardware store chains, which then sell both product lines to the public. As a result of the common sales,
both segments are able to obtain preference on shelf space and greater merchant participation in product
promotion of each segment. The common sales would be considered a functionally integrating factor.

13a.3.a.8.A.2. Example. - Commonly owned and controlled segments A, B, and C
manufacture furniture, carpeting, and household appliances, respectively. All three product lines are sold
under the name "Alpha" which is a nationally recognized trade name. A, B and C jointly participate in
advertising to portray the "Alpha" name as a symbol of quality and value. Based on consumer studies, the
"Alpha" name is a significant factor in the consumer's decision to purchase the respective products. The
common use of the trade name "Alpha" would be considered a functionally integrating factor.
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13a.3.a.8.B. Common use of an advertising agency does not constitute common marketing,
absent circumstances described in paragraph 13a.3.2.8.A. In addition, shared use of a commonly owned
and controlled business segment which provides advertising services is not common marketing described
by this subparagraph, absent circumstances described in paragraph 13a.3.a.8.A.

13a.3.a2.9. Common, centralized, or intercompany transfer or pooling of technical information.
-- Evidence of functional integration may be indicated by transfers or pooling of technical information,
know-how, or research and development, if the transfer or pooling represents a significant cconomy of scale
or the information shared is particularly important to the segments' operations.

13a.3.a.10. Common distribution system. -- Business segments may demonstrate evidence of
functional integration by use of a common distribution system, under which inventory control and
accounting, storage, trafficking, and transportation are controlled through a common network.

13a.3.a.11. Common purchasing. -- Evidence of functional integration may be indicated by
common purchasing of substantial quantities of products, services intangibles, or the like from the same
source, where the purchasing results in a significant economy of scale, or where the products, services,
intangibles, or the like are not readily available from other sources and are particularly important to each
segment's operations or sales.

13a.3.a.12. Centralized management.

13a.3.a.12.A.  Centralization of management exists when directors, officers or
management employees jointly participate in management decisions which significantly affect the
respective business segments. Transfer of officers or management employees between business segments
may also provide evidence of centralization of management.

13a.3.a.12.B. The presence of centralized management may support a finding that the
operations of commonly owned and controlled business segments are unitary.

13a.3.a.12.C. Cenfralization of management is more significant as a unitary factor when
business segments are engaged in the same general line of business or constitute steps in a vertically
integrated enterprise than in other business contexts, because of the opportunity the respective segments
have in making use through the central management of readily transferable knowledge and expertise of the
operations of the other segment and developing coordination between the business segments.

13a.3.a.12.D. Factors accorded little weight. -- Factors such as common legal services,
accounting, tax administration, and financial reporting will generally be accorded little weight in the
determination of whether business segments are functionally integrated.

13a.3.a.12.E. The presence of a unitary business will be presumptively shown by the
presence of the following:

13a.3.a.12.E.1. Same general line of business: There is a strong presumption that a
corporation or a commonly owned and controlled group of corporations is engaged in a unitary business
when its activities are in the same general line. For example, a corporation which operates a chain of retail
grocery stores will almost always be engaged in a unitary business.

13a.3.a.12.E.2. Steps in a vertical process: A corporation or a commonly owned or
controlled group of corporations is almost always engaged in a unitary business when its various divisions
or segments are engaged in different steps in a vertically structured enterprise. For example, a corporation
which explores for and mines copper ores; concentrates, smelts, and refines the copper ores; fabricates the
refined copper into consumer products and distributes the products (whether by intercompany fee or
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purchase, or without charge) is engaged in a unitary business, regardless of the fact that the various steps
in the process are operated substantially independently of each other with only general supervision from
the corporation's executive offices.

13a.3.a.12.F. Business segments which are neither in the same general line of business nor
steps in a vertical process are presumptively engaged in separate businesses, absent a determination that the
respective segments are functionally integrated.

13a.3.a.12.F.1. In the event that a business segment is functionally integrated with a
second business segment and the second business segment is functionally integrated with a third business
segment, the first, second and third business segments constitute a unitary business notwithstanding the fact
that the first and third business segments are not functionally integrated with each other. In the event a
second business segment’s functional integration is not substantially viewed from the perspective of either
a first or third business segment, the first, second and third business segments shall not constitute a unitary
business.

13a.3.a.12.F.1.(a). Example. -- Business segments A, B, and C are commonly
owned and controlled. A is an architectural firm. B is a construction company which builds office and
apartmnent buildings. C is a manufacturer of finished steel. A provides architectural services to B,
representing half of the total architectural services it provides. C designs, fabricates, and sells the
superstructures used in the construction of B's office and apartment buildings. The steel superstructures
constitute 20% of B's construction purchases. A and C have no intercompany sales, common marketing,
pooling of technical knowledge, common distribution system or common purchases. Nevertheless, A, B,
and C constitute a unitary business because B is functionally integrated with both A and C.

13a.3.a.12.F.1.(b). Example. -- Business segmenis A, B, and C are commonly
owned and controlled. A is in the business of oil exploration, extraction, and refining. B is a charter air
transportation company. C produces motion pictures. A and C have no intercompany sales, common
marketing, pooling of technical knowledge, or common distribution system. A uses B's service for
transporting oil executives, engineers and geologists to remote oil exploration and drilling sites. C uses B's
services for flying movie executives and actors to movie locations and business meetings. A and C's
common purchases are limited to the transportation services provided by B. A's use of B's service
constitutes 20% of B's total charter sales. C's use of B's service constitutes 40% of B's total charter sales.
However, B's service represents less than a hundredth of a percent of A's total purchases and only two tenths
of a percent of C's total purchases. Despite the fact that B is functionally integrated with both A and C, A,
B, and C do not constitute a unitary business.

13a.3.a.12.G. Where the taxpayer asserts that business segments are or are not unitary, the
taxpayer has the burden of proof. Failure by the taxpayer to produce requested evidence which lies within
the control of the taxpayer gives rise to a presumption that the evidence would be unfavorable if provided.

13a.3.a.12.H. No divisional segregation or separation for purposes of determining unitary
group member status, income, or attributes. The determining factor in designation of a unitary activity is
the character of the activity engaged in and not the organizational structure of the business components
engaging in the activity. If a corporation or other entity is organized into divisions or other functional units
or business segments not constituting separate legal entities, the corporation or entity so organized shall, as
a whole, be presumed to be the unitary member if it is engaged in unitary business activity. However, if
the corporation is engaged in more than one trade or business, then the determination of income attributable
to each separate trade or business, authorized under paragraph 13a.3.a.1. of this rule shall be made, and the
determination of income attributable to each separate trade or business engaged in with another commonly
owned and controlled corporation or corporations, authorized under paragraph 13a.3.a.2. of this rule shall
be made. No operations, income, or apportionment factor attributes of any such division, functional unit
or business segment shall otherwise be subtracted, segregated or separated from those of the combined
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group.
13a.3.b. Establishment of unity for acquired entities and newly formed entities.

13a.3.b.1. Newly Acquired Corporations. When a corporation that is a member of a unitary
group acquires another corporation, a presumption exists against a finding of a unitary relationship during
the first reporting period unless a unitary relationship already existed at the time of the acquisition. The
presumption may be rebutted by proving that the corporations are unitary. If the presumption is rebutted,
then the corporations shall be considered unitary as of the date of acquisition, unless the evidence shows
that unity was established as of another date.

13a.3.b.1.A. In the next succeeding reporting period after the first reporting period
subsequent to an acquisition whereby a corporation that is a member of a unitary group acquires another
corporation, and for all reporting periods thereafter, a presumption of a unitary relationship exists. The
presumption may be rebutted by proving that the corporations are not unitary.

13a.3.b.2. Newly Formed Corporations or entities. When a corporation that is a member of a
unitary group forms another corporation, a presumption exists in favor of finding unity between the two
corporations or entities as of the date of formation. Any party may rebut the presumption by proving that
the corporations or entities are not unitary or became unitary at a later date

13a.3.b.2.A. For purposes of this mle, a newly formed corporation or entity includes but
is not limited to: a corporate reorganization whereby a corporate divestiture, split-up or split off occurs, or
one or more new subsidiaries is formed, or one or more new subsidiaries is acquired and substantially all
of the assets and operations of an existing division or operation are placed into or under the administrative
or operational responsibility of the acquired entity, or a partnership is created or formed, or an existing
corporation changes its form of doing business from one organizational structure to one or more new
organizational structures or merges scveral subsidiary entities into an existing or newly formed entity.

13a.3.b.3. Unitary members compute their liability relating to a year when a member is added
to or departs from the unitary group as follows:

13a.3.b.3.A. If a corporation becomes a member of a unitary group during the group's
common accounting period, or ceases to be a member during that period, the other members shall take into

account the appropriate portion of the part year member’s income and the property—payroll;-sales-atiributes
apportiopment data of the part-year member in computing their tax liabilities,

13a.3.b.3.A.1. A part-year unitary member shall compute its liability as follows:

13a.3.b.3.A.1.(a). Business income attributable to the portion of the year during
which the part-year unitary member was a unitary group member is combined with business income of the
other unitary group members for the same portion of the year, and the total income is apportioned to West
Virginia on a combined apportionment basis; and

13a.3.b.3.A.1.(b). Business income attributable to the portion of the year during
which the part-year unitary member was not a unitary member is apportioned to West Virginia on the basis
of the part year member’s separate preperty-payroll;-snd-sales-attributes apportionment data for the part of
the year during which the part-year unitary member was not a unitary member. The corporation shatll file
a separate return for this portion of its income.

13a.3.c. Holding Companies. A passive parent holding company that directly or indirectly controls
one or more operating company subsidiaries engaged in a unitary business shall be considered to be engaged
in a unitary business and includable in a combined report with the subsidiary or subsidiaries. An
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intermediate passive holding company shall be considered to be engaged in a unitary business with the
parent and subsidiary or subsidiaries and includable in a combined report with them.

13a.3.d. Statute of limitations. If the statute of limitations applicable to refund claims and
assessments is open with respect to a particular member of the combined group, the statute of limitations is
open with respect to that particular Taxpayer notwithstanding the fact that the statute of limitations may
have expired for one or more other members of the combined group.

13a.3.d.1. The statute of limitations applicable to refund claims and assessments for members
of a combined reporting group which have filed their tax return based on a fiscalized reporting period
matched to the accounting period of a principal member shall be the statute of limitations determined and
computed based on the fiscalized accounting period.

13a.3.d.2. If a return is filed pursuant to a combined report, the Tax Commissioner may
examine and audit that return, and collect any deficiency from a combined group member for whom the
statute of limitations for assessments has not expired, even if the statute of limitations for other members
which filed pursuant to the same combined report has expired. Any deficiency assessed pursuant to the
audit or examination will not cause a reopening of the statute of limitations for those other members for
which the statute of limitations has expired who filed pursuant to the same combined report.

§§110-24-13b. Reserved for Future Use.

§110-24-13c. Net operating loss (NOL) carryovers earned during a year in which the Taxpayer filed
a consolidated tax return.

13c.l. West Virginia computes net operating losses on a post-apportionment basis, including business
and non-business income adjustments. NOLs can only be carried forward (or backwards) to be applied
against West-Virginia source income of the combined group member to which it is attributable. NOLs
cannot be used by other members of the combined group. There is an exception for NOLs earned when the
Taxpayer was filing on a consolidated basis for West Virginia corporation net income tax purposes for a
taxable year that began before January 1, 2009. Those NOLs can be carried over and applied against the
income of any former member of the consolidated (controlled) group.

13c.l.a. West Virginia Code §11-24-13¢(b)(1)(G) reads in relevant part as follows:

§11-24-13c. Determination of taxable income or loss using combined report.

@....

(b) Components of income subject to tax in this State; application of tax credits and post-
apportionment deductions.

(1) Each taxpayer member is responsible for tax based on its taxable income or loss apportioned or
allocated to this State, which shall include:

(F) Its income or loss allocated or apportioned in an earlier year, required to be taken into account
as state source income during the income year, other than a net operating loss; and

(G) Its net operating loss carryover. If the taxable income computed pursuant to this section and
section thirteen-d of this article results in a loss for a taxpayer member of the combined group, that taxpayer
member has a West Virginia net operating loss, subject to the net operating loss limitations, and carryover
provisions of this article. This West Virginia net operating loss is applied as a deduction in a prior or
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subsequent year only if that taxpayer has West Virginia source positive net income, whether or not the
taxpayer is or was a member of a combined reporting group in the prior or subsequent year: Provided, That
net operating loss carryovers that were earned during a tax year in which the taxpayer filed a consolidated
return under this article may be applied as a deduction from the West Virginia taxable income of any
member of the taxpayer's controlled group until the net operating loss carryover is used or expires pursuant
to the net operating loss provisions of this article.

Emphasis-added:

13c.1.a.1. West Virginia Code §11-24-13¢c(b)(1)(G) specifies that there is an exception for
NOLs earned when the Taxpayer filed its annual West Virginia corporation net income tax return on a
consolidated basis.

13c.1.a.2. An attempt to amend a pre-2009 separate return and file a consolidated return for
that year, and to use an NOL on that return that was earned in a year when the Taxpayer was filing separately
will be disallowed. And the Taxpayer cannot claim those NOLs on the 2009 and forward combined return.

13c.2. Economic Development Tax Credits.
West Virginia Code §11-24-13¢(b)(2) reads as follows:

(2) Except where otherwise provided, no tax credit or post-apportionment deduction earned by one
member of the group, but not fully used by or allowed to that member, may be used, in whole or in part, by
another member of the group or applied, in whole or in part, against the total income of the combined group;
and a post-apportionment deduction carried over into a subsequent year as to the member that incurred it,
and available as a deduction to that member in a subsequent year, will be considered in the computation of
the income of that member in the subsequent year regardless of the composition of that income as
apportioned, allocated or wholly within this state: Provided, That unused and unexpired economic
development tax credits that were earned during a tax year in which the taxpayer filed a consolidated return
under this article may, if otherwise allowed within the statutory limitations applicable to the tax credit, be
used, in whole or in part, against taxes imposed by this article on any member of the taxpayer's combined
group to the extent the credits would have been allowed had the taxpayer continued to file a consolidated
return, For purposes of this section, the term "economic development tax credit" means, and is limited to,
a tax credit asserted on a tax return under article thirteen-c [§§11-13C-1, et seq.], thirteen-d [§§11-13D-1,
et seq.], thirteen-e [§§11-13E-1, et seq.], thirteen-f [§§11-13F-1, et seq.], thirteen-g [§§11-13G-1, et seq.],
thirteen-j [§§11-13J-1, et seq.], thirteen-q [§§11-13Q-1, et seq.], thirteen-r [§§11-13R-1, et seq.] or thirteen-
5 [§§11-138-1, et seq.] of this chapter or under article one [§§5E-1-1, et seq.], chapter five-e of this code.

Emphasis added.

13¢.2.a. General; No Sharing of Credits Within a Combined Group; Exception C In general, an
economic development tax credit generated by a taxpayer belongs to that taxpayer and can be applied
against the corporation net income tax and business franchise tax liabilities of that taxpayer subject to the
rules that govern the use of the particular credit.

13¢.2.b. Possible Sharing of Credits Within a Combined Group. - For tax years beginning after
December 31, 2008, an economic development tax credit that may be validly claimed by a taxable member
of a combined group and that is attributable to the combined group's unitary business may not be shared
with the other taxable members of the combined group. However, where entitlement to the credit arose
prior to any taxable vear beginning after December 31, 2008, and was taken on a consolidated West Virginia
corporation net income tax return for a taxable year that began before January 1, 2009, the amount of the
annual credit allowable may be claimed, in whole or in part, by any member of the combined group that
was included in the consolidated West Virginia corporation net income tax return for the taxable year in
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which the investment was made giving rise to the credit, subject to the rules that govern use of the credit.
West Virginia Code §11-24-13c(b)}(2).

13c.2.c. "Economic development tax credit defined.” - For purposes of this section, the term
"economic development tax credit” means, and is limited to, a tax credit asserted on a tax return under W.
Va. Code §§11-13C-1, et seq. (business investment and jobs expansion tax credit), W. Va. Code §§11-
13D-1, et seq. (credit for industrial expansion and revitalization), W. Va. Code §§11-13E-1, ef seq. (credit
for coal loading facilities), W. Va. Code §§11-13F-1. et seq. (credit for reducing electric and natural gas
rates for low-income residential customers), W. Va. Code §§11-13G-1, et seq. (credit for reducing
telephone utility rates for certain low-income residential customers), W. Va. Code §§11-13J-1, et seq.
(neighborhood investment program), W. Va. Code §§11-13Q-1, ef seq. (economic opportunity credit), W.
Va. Code §§11-13R-1, et seq. (strategic research and development tax credit), W. Va. Code §§11-138-1,
et seq. (manufacturing investment tax credit) or W. Va. Code §§5E-1-1, et seq. (capital company credit).

13c.2.d. Application of current year credits. - In any case where a taxpayer’s credit can be shared
among the taxable members of the taxpayer's combined group, the credit shall first be applied against the
taxes of the taxpayer that generated the credit consistent with the requirements and limitations that apply to
the credit. If the taxpayer has more credit than it may use against its own taxes, the excess credit may be
applied against the taxes of the other taxable members that are eligible to share the credit, again consistent
with the requirements and limitations that apply to the credit.

13c.2.e. Economic development tax credit and recapture: recapture in general. - Where a taxpayer
generates an economic development tax credit, as defined in subdivision 13c.2.c, for a taxable year and
then subsequently disposes of the property, or where the property otherwise ceases to be in qualified use
within the meaning of the applicable tax credit statute, recapture of the credit is determined pursuant to the
article of the Code governing the tax credit, based upon the total credit previously taken by the taxpayer,
and its consolidated group when the credit was first claimed on a consolidated West Virginia corporation
net income tax return for a taxable year that began before January 1, 2009. This rule applies even if the
taxpayer first leaves the combined group, then in a subsequent year disposes of the qualified property or
otherwise causes recapture, and therefore in the subsequent tax year is no longer included in a combined
group with the corporations whose use of the credit shall be considered for purposes of recapture.

§110-24-13d. Intercompany Transactions
13d.1. In general.

13d.1.a. Purpose. This section provides rules for reporting intercompany transactions of members
of a combined reporting group in order to clearly reflect the taxable income (and tax liability) of the taxpayer
members that is allocated or apportioned to West Virginia, The general rule is that business income from
intercompany transactions (composed of both gains or losses) will be deferred in order to produce the effect
of transactions between divisions of a single corporation in a manner similar to Title 26, Code of Federal
Regulations, section 1.1502-13 (26 C. F. R. 1.1502-13 or Treasury Regulation section 1.1502-13). West
Virginia Code §11-24-13d(e)

13d.1.b. Conformity to Treasury Regulation section 1.1502-13. Intercompany transactions.
Except as otherwise provided, this section incorporates Treasury Regulation section 1.1502-13, as amended
through June 30, 2009, to the extent possible consistent with combined reporting principles to enable ease
of administration and compliance, This section does not restate all the provisions of the federal regulation
in full. However, the methodology adopted under the federal regulation applies except as otherwise
provided in this section. Exceptions will arise due to the differences between the composition of the federal
consolidated group and the combined reporting group, the requirements of West Virginia's allocation and
apportionment provisions, jurisdictional limitations, and treatment of members of a combined reporting
group as separate entities for many purposes under the W. Va. Code. Exceptions may also arise in those
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instances when Treasury Regulation section 1.1502-13 incorporates by reference provisions of the Internal
Revenue Code to which West Virginia has not conformed. Unless explicitly provided otherwise,
conformity to Treasury Regulation section 1.1502-13 in no way implies conformity to any other regulation
under section 1502. of the Internal Revenue Code.

13d.1.c. Timing rules as a method of accounting. This section applies the provisions of Treasury
Regulation section 1.1502-13(a)(3), except for the reference to Treasury Regulation section 1.1502-17. The
rules apply to all members of the combined reporting group.

13d.1.d. Other Law. Other applicable law (including nonstatutory authorities) apply applies in
addition to this section to the extent that this section does not exclude the application.

13d.1.d.1. Non-applicability of section 304 of the Internal Revenue Code. As provided in
Treasury Regulation section 1.1502-80, section 304 of the Internal Revenue Code, to which West Virginia
conforms pursuant to W. Va. Code §11-24-3, does not apply to any acquisition of stock of a corporation in
an intercompany transaction oceurring on or after January 1, 2009,

13d.1.d.2. Non-applicability of section 163(e)(5) of the Internal Revenue Code. As provided
in Treasury Regulation section 1.1502-80, section 163(e)(5) of the Internal Revenue Code, to which West
Virginia conforms pursuant to W. Va. Code §11-24-3, does not apply to any intercompany obligation within
the meaning of subsection 13d.7. issued in a tax year beginning on or after Janvary 1, 2009.

13d.1.d.3. Non-applicability of section 1031. of the Internal Revenue Code. As provided in
Treasury Regulation section 1.1502-80, section 1031. of the Internal Revenue Code, to which West
Virginia conforms pursuant to W. Va. Code §11-24-3, does not apply to any intercompany transaction
occurring in income years beginning on or after January 1, 2009,

13d.1.e. Sourcing. In the income year that intercompany items are taken into account, their source
shall be determined as if the selling member (S) and the buying member (B) are divisions of a single
corporation. Therefore, the intercompany items are treated as current apportionable business income and
are apportioned to West Virginia in accordance with W. Va. Code §§11-24-1, ef seq. West Virginia law
does not conform to the federal sourcing rules provided or referenced in Treasury Regulation section
1.1502-13, with relation to worldwide unitary reporting and with relation to activity in a tax haven, as
specified in W. Va. Code §§11-24-1, et seq.

13d.1.e.1. Sales Factor.

13d.1.e.1.A. Sales attributable to intercompany items are not included in S's sales factor
either in the year of the transaction or in the years in which the intercompany items are taken into account.

13d.1.e.1.B. Gross receipts from the sale generating B's corresponding item will be
included in B's sales factor in the year of the sale if otherwise included under W. Va. Code §§11-24-1, et
seq., unless the gross receipts are excluded under an “other method of allocation and apportionment,” as
authorized by W. Va. Code §11-24-7(h).

13d.1.e.1.C. Considered sales under Treasury Regulation section 1.1502-13(d)(1)(ii) will
be disregarded for purposes of the sales factor.

13d.1.e.2. Property factor.

13d.1.e.2.A. On the date of the intercompany transaction, the property transferred from S
to B will be included in B's property factor at the original cost to S.
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13d.1.¢.2.B. Intercompany rent expense is not included in the property factor.
13d.1.e.2.C. Intercompany obligations shall not be included in the property factor.

13d.1.e.2.D. If §'s intercompany item is accelerated as a result of S or B no longer being
members of the same combined reporting group, the value of B's property acquired from S in an
intercompany transaction will be adjusted immediately after the acceleration event to reflect B's original
cost (the purchase price paid by B to S).

13d.1.e.2.E. Paragraphs 13d.1.e.2.A through 13d.1.e2.D. of this rule relating to the
property factor apply regardless of whether an election is made under this section to treat an intercompany
transaction on a separate entity basis,

13d.1.f. Overview. The principal provisions of this section that implement single entity treatment
are the matching rule of subsection 13d.3. and the acceleration rule of subsection 13d.4. Under the
matching rule, Seller (S} and Buyer (B) are generally treated as divisions of a single corporation for
purposes of taking into account their items from intercompany transactions. The acceleration rule provides
rules for taking the items into account if the effect of treating S and B as divisions cannot be achieved (for
example, if S or B leave the combined reporting group or if the asset transferred in the intercompany
transaction is converted to nonbusiness use). Intercompany items will be treated as current apportionable
business income for the years) in which the item is taken into account. Subsection 13d.2. provides
definitions used in the application of this section. Subsection 13d.5. provides simplifying rules for certain
transactions. Subsections 13d.6. and 13d.7. provide additional rules for stock and obligations of members.
Subsections 13d.8 and 13d.9 provide anti-avoidance rules and miscellaneous operating rules.

13d.2. Definitions. For purposes of this rule:
13d.2.a. Intercompany transactions.

13d.2.a.1, Except as provided in paragraph 13d.2.a.2. of this rule, the term “intercompany
transaction" means a transaction between corporations which are members of the same combined reporting
group immediately after the transaction. "S" is the member transferring property or providing services, and
"B" is the member receiving the property or services. Intercompany transactions include, but are not limited
to --

13d.2.a.1.A. S's sale of property (or other transfer, such as an exchange or contribution) to
B;

13d.2.a.1.B. S's performance of services for B, and B's payment or accrual of its
expenditures for S's performance;

13d.2.a.1.C. S's licensing of technology, rental of property, or loan of money to B, and B's
payment or accrual of its expenditures; and

13d.2.a.1.D. S's distribution to B with respect to S stock.

13d.2.a.2. The term intercompany transaction does not include transactions which produce
nonbusiness income or loss to the selling member or income attributable to a separate business activity of
the selling member. The term intercompany transaction also does not apply when the asset transferred in
the transaction is acquired for the buyer's non-business use or for the use of a separate business activity of
the buyer. For purposes of this section, the transactions shall be considered as if between corporations that
are not members of a combined reporting group.
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. 13d.2.!). "Combined reporting group" means a group of corporations, that is permitted or required
to be included in a particular combined report under W. Va. Code §§11-24-1, et seq. and any non-corporate

entities permitted or required to be included. For purposes of this rule, the members of the combined
reporting group include:

. 13d.2.b.1. Both § and B, when the income and apportionment factors of those corporations are
properly included in the same combined report for the income year of the intercompany transaction; and

13d.2.b.2. Any affiliated corporation (or portion thereof) whose income and apportionment
factors are properly included in the same combined report in combination with the income and
apportionment factors of S and B for that income year.

13d.2.c. "Combined reporting group member" means any corporation or entity that is permitted or
required to be included in a particular combined report under W. Va. Code §§11-24-1, ef seq.

13d.2.d. Intercompany items.

13d.2.d.1. In general. S's income, gain, deduction, and loss from an intercompany transaction
are its intercompany items. For example, $'s gain from the sale of property to B is an intercompany gain.
An item is an intercompany item whether it arises directly or indirectly from an intercompany transaction.

13d.2.d.2. Related costs or expenses. S's costs or expenses related to an intercompany
transaction are included in determining its intercompany items.

13d.2.d.3. Amounts not yet recognized or incurred. S's intercompany items include amounts
from an intercompany transaction that are not yet taken into account in computing its net income under its
separate entity method of accounting.

13d.2.e. Corresponding items. B's income, gain, deduction, and loss from an intercompany
transaction, or from property acquired in an intercompany transaction, are its corresponding items. If B
buys property from S and sells it to a nonmember, B's gain or loss from the sale to the nonmember is a
corresponding gain or loss. An item is a corresponding item whether it is directly or indirectly from an
intercompany transaction (or from property acquired in an intercompany transaction).

13d.2f. Recomputed corresponding items. The recomputed corresponding item is the
corresponding item that B would take into account if S and B were divisions of a single corporation and the
intercompany transaction was between those divisions. For example, if S sells property with a § 70 basis
to B for $ 100, and B later sells the property to a nonmember for $ 90, B's corresponding item is its $ 10
loss, and the recomputed corresponding item is $ 20 of gain (determined by comparing the $ 90 sales price
with the $ 70 basis the property would have had if S and B were divisions of a single corporation).

13d.2.g. Treatment as a separate entity. Treatment as a separate entity means treatment without
application of the provisions of this section {(other than the provisions of subdivision 13d.1.d.), but with the
application of the other provisions of this rule. "Treatment as a separate entity" does not operate to prevent
the income or loss taken into account under applicable rules for separate entity treatment from being
properly characterized as combined report business income of the combined reporting group.

13d.2.h. Divisions of a single corporation. When S and B are treated as divisions of a single
corporation for purposes of this section, the divisional treatment applies only to the unitary, apportionable
trade or business operations included in the combined report. For example, neither nonbusiness income of
S or B, nor income from activities of S or B that are excluded from a water's-edge combined report, will be
considered for purposes of treating S and B as divisions of a single corporation.
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13d.2.i. Deferred Intercompany Stock Account ("DISA"). DISA is the accounting mechanism that
a distributee corporation, which is a member of the combined reporting group, shall use to report and track
non-dividend distributions in excess of its adjusted basis in the stock of the distributing subsidiary
corporation, which is a member of the same combined reporting group, until this intercompany item is
required to be taken into account pursuant to this section. The balance of each DISA account shall be
disclosed annually on the taxpayer’s return.

13d.2j. Attributes. The attributes of an intercompany item or corresponding item are all of the
item's characteristics, except amount, location, and timing, necessary to determine the item's effect on
taxable income (and tax liability). For purposes of this section, "location" does not refer to geographical
location, but instead refers to location within the combined reporting group, i.e., which member of the
combined reporting group realizes the item.

13d.3. Matching rule. S shall take its intercompany items into account in any year where there is a
difference between B's corresponding item and the recomputed corresponding item. The separate entity
attributes of S's intercompany items and B's corresponding items are redetermined to the extent necessary
to produce the same effect on total group combined report business income as if S and B were divisions of
a single corporation, and the intercompany transaction was a transaction between divisions. Unless
otherwise provided, this section applies the matching rule provisions of Treasury Regulation section
1.1502-13(c). Exceptions will arise due to the reasons stated in subdivision 13d.1.b of this rule.

13d.3.a. Redetermination of separate entity attributes does not apply to the sourcing of the
combined report business income. Sourcing of income is described in subdivision 13d.1.¢ of this rule.

13d.3.b. Examples: For purposes of the examples in this subdivision, 13d.3.b, unless otherwise
stated, P, S and B are members of a combined reporting group. P owns all of the stock of Sand B. Y isa
person (as defined in W. Va. Code §11-24-3a) unrelated to any member of the combined reporting group.
The income year of all persons is the calendar year.

Example 1: Intercompany sale of land followed by sale to a nonmember.
Treasury Regulation §1.1502-13(c)(7)(ii), example 1. provides a similar example.

Facts. S holds land with a basis of $ 70 for use in the trade or business of the combined reporting
group. On January 1. of Year 1, S sells the land to B for § 100. B also holds the land for use in the trade
or business of the combined reporting group. On July 1 of Year 3, B sells the land to Y for $ 110.

Definitions. S's sale of the land to B is an intercompany transaction. S's $ 30 gain from the sale to
B is its intercompany item, and B's $ 10 gain from its sale to Y is its corresponding item. The total gain of
$ 40 is the recomputed corresponding item.

Timing, Under the matching rule, S takes its intercompany item into account in the income years
in which there is a difference between B's corresponding item and the recomputed corresponding item. If
S and B were unitary divisions of a single corporation and the intercompany sale was a transfer between
the divisions, B would succeed to S's $ 70 basis in the land and would have a $ 40 gain from the saleto Y
in Year 3, instead of a § 10 gain. Consequently, S takes no gain into account in Years 1 and 2, and takes
the entire § 30 gain into account in Year 3, to reflect the $§ 30 difference in that year between the $ 10 gain
B takes into account and the $ 40 recomputed gain (the recomputed corresponding item). In accordance
with subdivision 13d.9.d. of this rule, the earnings and profits of S will not reflect S's $ 30 gain until the
gain is taken into account in Year 3.

Apportionment. As would be the case if S and B were unitary divisions of a single corporation and
the intercompany sale was a transfer between the divisions, that transfer will not be reflected in the sales
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factor in Year 1. In Year 3, the $ 110 gross receipts from B's sale of the land to Y will be included in B's
sales factor unless the receipts are excluded pursuant to W. Va. Code §11-24-7(h). The land is attributable
to B after the intercompany sale, and it will be reflected in B's property factor at 8's $ 70 original cost basis
until it is sold outside the combined reporting group in Year 3. This is the result that would have occurred
had the intercompany transaction been a transfer between unitary divisions. Both S's § 30 gain and B's $
10 gain will be treated as current apportionable business income in Year 3,

Example 2: Intercompany sale of depreciable property.
Treasury Regulation §1.1502-13(c)(7)(ii), example 4 provides a similar example.

Facts. On January 1. of Year 1, S buys property with a 10-year useful life for $ 100 and begins to
depreciate it under the straightline method. On January 1. of Year 3, S sells the property to B for $ 130.
B determines that the useful life of the property is 10 years from the date of B's acquisition, and also uses
the straightline method. Both S and B used the property in their unitary trade or business.

Depreciation through Year 3; intercompany gain. S claims $ 10 of depreciation for each of Years
1. and 2. and has an $ 80 basis at the time of the sale to B. Thus, S has a $ 50 intercompany gain from its
sale to B (§ 130 sales price - § 80 adjusted basis). For Year 3, B has $ 13 of depreciation with respect to
its $ 130 basis.

Timing. If S and B were divisions of a single entity, that entity would modify its useful life of the
property based upon the same change in facts and circumstances that caused B to determine that the useful
life would exceed the original 10-year period. Therefore, the recomputed depreciation for Years 3 through
12. would be $ 8 per year ($ 80 remaining basis/redetermined 10-year life}). S’s $ 50 gain is taken into
account to reflect the difference for each income year between B’s $ 13 depreciation (B’s corresponding
item) and the $ 8 recomputed depreciation. Thus, S takes $ 5 of gain into account in each of Years 3 through
12.

Apportionment. As would be the case if the intercompany sale was a transfer between unitary
divisions of a single corporation, the transfer will not be reflected in the sales factor. The property will be
included in B’s property factor at $’s $ 100 original cost basis regardless of the subsequent depreciation or
intercompany gain taken into account. In each year, S’s intercompany gain and B’s depreciation deduction
will be included in the computation of combined report business income and apportioned using the current
apportionment percentage for that year.

Example 3: Intercompany sale followed by installment sale.
Treasury Regulation §1.1502-13(cX7)(ii), example 5 provides a similar example.

Facts. S holds land with a basis of $ 70 for use in the trade or business of the combined reporting
group. On January 1 of Year 1, S sells the land to B for $ 100. B also holds the land for use in the trade or
business of the combined reporting group. On July 1 of Year 3, B sells the land to Y in exchange for Y’s
$ 110 note. The note provides for 24 monthly interest payments beginning August 1. of Year 3, and for
principal payments of § 55 in Year 4 and $ 55 in Year 5. The West Virginia apportionment percentage for
the combined reporting group was 10% in Year 3, 90% in Year 4, and 93% in Year 5. The amount of the
installment note is substantial in relation to the business activities of the combined reporting group.
Therefore, because the deferral of gain recognition under the installment sale provisions should not
substantially change the ultimate amount of income apportioned to West Virginia, the installment income
shall be apportioned using the apportionment percentage from the year in which the installment sale
occurred.

Timing and attributes. Under section 453 of the Internal Revenue Code, B’s corresponding items
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areits § 5 gainin Year 4, and its $ 5 gain in Year 5. B’s recomputed gain, computed as if the intercompany
sale were a transfer between unitary divisions, would be $ 20 in Year 4 and § 20 in Year 5. Thus, S takes
$ 15 of intercompany gain into account in each of Years 4 and 5 to reflect the difference between B’s $ 5
corresponding gain and $ 20 recomputed gain. B’s interest income on the installment note is not a
corresponding item, and is taken into account when accrued in Years 3 through S.

Apportionment. As would be the case if the intercompany sale was a transfer between divisions,
there will be no effect on the sales factor in Year 1, and the $ 110 gross receipts from the sale to Y will be
included in B’s sales factor in Year 3 (assuming that the receipts were not excluded pursuant to W. Va.
Code §11-24-7(h). Because the installment sale income is being apportioned to West Virginia using the
apportionment percentage from the year of the sale to Y under section 453 of the Internal Revenue Code,
both 8’s $ 15 intercompany gain and B’s § 5 corresponding gain for each of Years 4 and 5 will be
apportioned to West Virginia using the 10% apportionment percentage from Year 3. The property will be
included in B’s property factor at S’s § 70 cost basis until it is sold to Y in Year 3. B’s interest income
accrued in Years 3, 4 and 5 is current period income and will be apportioned using the current
apportionment percentages for those years (10%, 90% and 93%, respectively).

Example 4: Intercompany sale of installment obligation.
Treasury Regulation §1.1502-13(c)(7)(ii), example 6 provides a similar example.

Facts. S holds land with a basis of § 70. On January 1 of Year 1, S seils the land to Y in exchange
for Y’s § 100 note, and S reports its gain on the installment method under section 453 of the Internal
Revenue Code. Y’s note bears interest at a market rate of interest in excess of the applicable federal rate
and provides for principal payments of § 50 in Year 5 and § 50 in Year 6. On July 1 of Year 3, S sells Y’s
note to B for $ 100, resulting in a § 30 gain from $’s prior sale of the land to Y. Both S’s and B’s income
would be considered business income. The West Virginia apportionment percentage for the combined
reporting group was 8% in Year 1, 15% in Year 3, and 90% in Years 5 and 6. The amount of the installment
note is substantial in relation to the business activities of the combined reporting group. Therefore, because
the deferral of gain recognition under the installment sale provisions should not substantially change the
ultimate amount of income apportioned to West Virginia, the installment income will be apportioned
pursuant to W. Va. Code §11-24-7(h) using the apportionment percentage from the year in which the
installment sale occurred.

Timing and attributes. S’s sale of Y’s note to B is an intercompany transaction, and 8’s § 30 gain
is an intercompany gain. S takes § 15 of the gain into account in each of Years 5 and 6 to reflect the
difference between B’s $ 0 corresponding gain and B’s $ 15 recomputed gain. S’s gain continues to be
treated as its gain from the sale to Y, and the deferred tax liability of each taxpayer member remains subject
to the interest charge under section 453A(c) of the Intemal Revenue Code.

Apportionment, The $ 100 gross receipts from the sale of the land to Y will be included in §’s
sales factor in Year 1. When S’s gain is taken into account in Years 5 and §, it should be apportioned to
West Virginia using the 8% apportionment percentage from Year 1. This is the same result that would have
occurred had the intercompany sale of the installment note been a transfer between unitary divisions.

Worthlessness. Assume that Y’s note becomes worthless on December 1. of Year 3and Bhasa $
100 loss on a separate entity basis (a $ 100 corresponding loss). S takes its $ 30 gain into account in Year
3 to reflect the difference between B’s § 100 corresponding loss and B’s $ 70 recomputed loss. On a
separate entity basis, S’s $ 30 gain would be an installment gain. However, there would be no net
installment income if $ and B were divisions of a single corporation. Therefore, when the separate entity
attributes of S’s intercompany items and B’s corresponding items are redetermined under Treasury
Regulation section 1.1502-13(c)(1)(I) to produce the same effect as if S and B were divisions of a single
corporation, both $’s $ 30 gain and B’s $ 100 loss will be apportioned to West Virginia using the 15%
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apportionment percentage from Year 3.
Example 5: Performance of services by a member for a member.
Treasury Regulation §1.1502-13(c)(7)(ii), example 7 provides a similar example.

Facts. S is a driller of water wells. B operates a ranch and requires water to maintain its cattle.
During Year 1, B pays 8 $ 100 to drill an artesian well on B’s ranch, and S incurs § 80 of expenses related
to drilling the well. B capitalizes its $ 100 cost for the well and takes into account $ 10 of depreciation
deductions in each of Years 2. through 11. If S and B were divisions of a single corporation, the $ 80 costs
incurred in drilling the well would be capitalized and the depreciation deduction would be $ 8 in each of
Years 2, through 11.

Timing. S has intercompany income of $ 20 (3 100 receipts less $ 80 expenses). In each of Years
2. through 11, S takes § 2. of its intercompany income into account to reflect the annual difference between
B’s § 10 corresponding depreciation deduction and the $ 8 recomputed depreciation deduction.

Apportionment. As would be the case if the services were performed between unitary divisions of
a single corporation, the transaction will not be reflected in the sales factor. If S’s expenses related to
drilling the well included payroll expenses, those expenses would be included in the payroll factor in Year
1. When the well is placed in service, it will be included in B’s property factor at its capitalized cost to S
of $ 80. In each vear, S’s § 2. intercompany income and B’s § 10 depreciation deduction will be included
in current apportionable business income for that year.

Example 6: Intercompany rental of property.
Treasury Regulation §1.1502-13(c){7)(ii), example 8 provides a similar example.

B operates a ranch that requires grazing land for cattle. S owns land adjoining B’s ranch. On
January 1 of Year 1, S leases grazing rights for one year to B for § 100. S takes its $ 100 rental income into
account in Year 1. to reflect the $ 100 difference between B’s $ 100 corresponding rental deduction and
the $ 0 recomputed rental deduction. To achieve the effect of the rental transaction occurring between
unitary divisions of a single corporation, the intercompany rental income will not be included in §’s sales
factor. The land will continue to be included in S’s property factor at its original cost, and B’s property
factor will not reflect B’s rent expense related to the land.

Example 7: Source of income subject to section 863 of the Internal Revenue Code.
Treasury Regulation §1.1502-13(c)(7)(ii), example 14 provides a similar example.

Facts. S manufactures inventory in the United States and recognizes $ 75 of income on sales to B
in Year 1. B resells the inventory in Country F and recognizes $ 25 of income on sales to Y, also in Year
1.

Timing. Under the matching rule, §’s $ 75 intercompany income and B’s $ 25 corresponding
income are taken into account in Year 1.

Apportionment. West Virginia law does not conform to the federal sourcing rules under section
863 of the Internal Revenue Code except that section 863 of the Internal Revenue Code is adopted pursuant
to this rule for purposes of determining the extent to which a corporation’s income and apportionment
factors are included in a combined report. Furthermore, subdivision 13d.3.a. of this rule provides that the
redetermination of attributes described in Treasury Regulation section 1.1502-13(c)(1)(I) does not apply to
the sourcing of West Virginia combined report business income. In order to achieve the results that would
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occur if S and B were divisions of a single corporation, B’s receipts from its sales to Y will be reflected in
B’s sales factor in Year 1. Both $’s § 75 intercompany income and B’s $ 25 corresponding item will be
treated as current apportionable business income in Year 1.

13d.4. Acceleration rule. S’s intercompany items and B’s corresponding items are taken into account
to the extent they cannot be taken into account to produce the effect of treating S and B as divisions of a
single corporation. For example, except as provided in paragraph 13d.4.a.2. of this rule, such effect cannot
be produced if S and B are no longer in the same combined reporting group. Unless otherwise provided,
this section applies the acceleration rule provisions of Treasury Regulation section 1.1502-13(d).
Exceptions will arise due to the reasons stated in subdivision 13d.1.b. of this rule.

13d.4.a. Additional circumstances which will cause the acceleration rule to be applied include:

13d.4.a.1. the asset which was transferred in the intercompany transaction is converted to
nonbusiness use; or

13d.4.a.2. seesubdivision 13d.9.c. for additional acceleration rules applicable for corporations
partially included in a water’s-edge combined reporting group.

13d.4.b. Circumstances not known by end of year. In the event that circumstances which would
cause the acceleration rule to be triggered during an income year are not known or have not occurred in
time for the taxpayer members to file an accurate return, it may be necessary to make an estimate based on
available information and amend the return at a later date.

13d.4.c. Examples. The acceleration rule of this subsection is illustrated by the following
examples.

Example 1: Becoming a nonmember.
Treasury Regulation §1.1502-13(d}3), example I. provides a similar example.

Facts. S owns land with a basis of $ 70, which it uses in the trade or business of the combined
reporting group. On January 1 of Year 1, S sells the land to B for § 100. B also uses the land for unitary
business purposes. On July 1 of Year 3, P sells 60% of S’s stock to Y and, as a resuit, S becomes a
nonmember of the combined reporting group.

Matching rule. Under the matching rule, none of S’s § 30 intercompany gain is taken into account
in Years 1. through 3 because there is no difference between B’s $ 0 gain or loss taken into account and
the recomputed gain or loss.

Acceleration of S’s intercompany items. Once the stock of S is sold, S is no longer a member of
the combined reporting group and the effect of treating the unitary operations of S and B as divisions of a
single corporation cannot be produced. Therefore, under the acceleration rule of this subsection, S’s $ 30
gain is taken into account in Year 3 immediately before S becomes a nonmember.

West Virginia does not conform to the stock basis adjustments required for federal consolidated
filing purposes by Treasury Regulation section 1.1502-32. P’s basis in §’s stock will be P’s original cost,
increased by any capital contributions and decreased by any returns of capital.

Apportionment. The intercompany sale is not reflected in the sales factor in Year 1. In Year 3, P’s
receipts from the sale of S stock may be included in the sales factor if not otherwise excluded under W. Va.
Code §§11-24-1, ef seq. or this rule. The land will be included in B’s property factor at S’s $ 70 original
cost until S’s intercompany gain is accelerated. Immediately after S’s gain is taken into account, the $ 70
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value of the land in B’s property factor will be stepped up to reflect B’s $ 100 cost. $’s intercompany gain
will be treated as current apportionable business income in Year 3.

Example 2: Conversion to nonbusiness use.

Facts. S owns land with a basis of $ 70 which it holds for use in the trade or business of the
combined reporting group. On January 1 of Year 1, S sells the land to B for § 100. B also uses the land in
its trade or business. On July 1 of Year 3, B converts the land to a nonbusiness use.

Acceleration of S’s intercompany items. Because the effect of treating the unitary operations of $
and B as divisions of a single corporation cannot be achieved once the land is removed from the unitary
trade or business, the acceleration rule causes S to take its $ 30 gain into account immediately before the
conversion to non-business use takes place.

Apportionment. Ifthe land had been transferred between divisions of a single corporation and then
converted to nonbusiness use, those transactions would have no effect on the sales factor. Thus, neither the
intercompany sale in Year 1 nor the acceleration of S’s intercompany gain in Year 3 will be reflected in the
sales factor. The land will be included in B’s property factor at S’s $ 70 original cost until it is converted
to nonbusiness use, at which time it will be removed from the property factor. S’s accelerated intercompany
gain will be treated as current apportionable business income in Year 3.

13d.5. Simplifying rules.

13d.5.a. Unless otherwise provided, this section applies the simplifying rules of Treasury
Regulation section 1.1502-13(e), unless differences occur due to non-conformity of W. Va. Code §§11-24-
1, et seq. with federal treatment.

13d.5.b. Election to treat intercompany transactions on a separate entity basis.

13d.5.b.1. If members of the combined reporting group make a federal election to treat
intercompany transactions on a separate entity basis under Treasury Regulation section 1.1502-13(e)(3),
the taxpayer members will be treated as having made a similar election for West Virginia purposes, unless
an election to the contrary is made for West Virginia purposes. A separate West Virginia election shall be
made by the taxpayer members to prevent the federal election from applying for West Virginia purposes.
The election shall be subject to the approval of the Tax Commissioner, and approval or disapproval of an
election is within the sole discretion of the Tax Commissioner. A taxpayer which is qualified to request
federal consent to treat intercompany transactions on a separate entity basis under Treasury Regulation
section 1.1502-13(e)(3) but does not so request or is not granted consent by the Internal Revenue Service,
may not elect such treatment for West Virginia purposes.

13d.5.b.2. If the members of the combined reporting group properly report transactions on a
separate entity basis for federal or foreign national tax purposes and paragraph 13d.5.b.1. of this rule does
not apply, the taxpayer members may elect to treat those transactions on a separate entity basis for West
Virginia purposes. The election is subject to the approval of the Tax Commissioner, and approval or
disapproval of an election is within the sole discretion of the Tax Commissioner. The election may be made
for all items, or for items from a class or classes of transactions. For example, intercompany sales of
inventory to a controlled foreign corporation included in a water’s-edge combined reporting group pursuant
to W. Va. Code §11-24-13f may be considered a class of transactions for which a separate state clection
may be made.

13d.5.b.3. Elections described by subdivision 13d.5.b. of this rule are made by reporting the
intercompany transactions in the manner required by the election on a timely filed original tax retum (not
an amended return) for the first year to which the election is to apply. An election under this subsection
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shall be treated as an accounting method and shall be effective for all intercompany transactions occurring
in the year to which the election is first applied, and for each year thereafter. The election is subject to the
approval of the Tax Commissioner, and approval or disapproval of an election is within the sole discretion
of the Tax Commissioner.

13d.5.b.4. An election made under subdivision 13d.5.b of this rule does not apply for purposes
of taking into account:

13d.5.b.4.A. Losses and deductions deferred under section 267(f) of the Internal Revenue
Code; or

13d.5.b.4.B. Items from intercompany transactions with respect to stock or obligations of
members.

13d.6. Stock of members.

13d.6.a. Unless otherwise provided, this section applies the provisions of Treasury Regulation
section 1.1502-13(f) relating to stock of members; however, the provisions of subsection (f){6} of that
section shall not apply.

13d.6.a.1. Exception for distributee member. Treasury Regulation section 1.1502-13(f)(2)(ii)
shall not apply to exclude intercompany distributions from the gross income of the distributee member.
Intercompany dividend distributions described by section 301(c)(1) of the Internal Revenue Code are
included in the income of the distributee member unless subject to elimination or deduction under other
applicable federal law or West Virginia law. The treatment of intercompany distributions described by
section 301(c)(3) of the Intemal Revenue Code is provided by paragraph 13d.6.a.2. of this rule.

13d.6.a.2. Deferred intercompany stock account (DISA). That portion of an intercompany
distribution which exceeds West Virginia eamnings and profits and P’s basis in S’s stock (the portion of a
distribution described by section 301(c)(3) of the Internal Revenue Code) will create a DISA. In this
subsection, P is treated like the Buyer (B) for purposes of calculating corresponding and recomputed items.

The DISA will be treated as deferred income. To the extent of a sale, liquidation, or any other
disposition of shares of the stock, the balance of the DISA with respect to the shares will be taken into
account as income or gain to P even if § and P remain members of the same combined reporting group.
The disposition shall be treated as a sale or exchange for purposes of determining the character of the DISA
income or gain. The DISA is held by the distributee.

13d.6.a.2.A. A disposition of all the shares shall be considered to have occurred if either
S or P becomes a non-member of the combined reporting group or if the stock of S becomes worthless.

13d.6.a.2.B. Because P’s DISA is deferred income and not negative basis, the DISA is
taken into account upon liquidation, including complete liquidation into the parent. The deferred income
restored as a result of the liquidation will be taken into account ratably over 60 months unless the taxpayer
elects to take the income into account in full in the year of liquidation. For example, if S liquidates and the
exchange of P’s § stock is subject to section 332. of the Internal Revenue Code, P’s DISA income taken
into account under paragraph 13d.6.a.2. of this rule is recognized over 60 months unless an election is
made to recognize the deferred income in the year of liquidation. Nonrecognition or deferral shall not apply
to DISA income or gain taken into account as a result of an event described in subparagraph 13d.6.a.2.A.
of this rule

13d.6.a.2.C. If P transfers the stock of S to another member of the combined reporting
group, P’s DISA income will be an intercompany item and deferred under the provisions of this section.
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13d.6.b. Examples. The application of this section to intercompany transactions with respect to
stock of members is illustrated by the following examples.

Example 1: Dividend exclusion and property distribution.
Treasury Regulation §1.1502-13(f)(7), example 1. provides a similar example.

Facts. S owns land that is used in the trade or business of the combined reporting group with a §
70 basis and § 100 value. On January 1 of Year 1, P’s basis in §’s stock is $ 100, and S has accumulated
earnings and profits of $ 500 from prior years’ combined reports of § and P.

During Year 1, S declares and makes a dividend distribution of the land to P. P also uses the land
in the unitary business. Under section 311(b) of the Internal Revenue Code, S has a $ 30 gain. Under
section 301(d) of the Internal Revenue Code, P’s basis in the land is $ 100. West Virginia law generally
conforms to Internal Revenue Code sections 301-385. On July 1 of Year 3, P sells the land to Y for $ 110.

Dividend treatment. S’s distribution of the land is an intercompany distribution to P in the amount
of $ 100. Because the distribution is paid out of earnings and profits of S, which have been included in a
combined report of S and P, it will be eliminated from P’s income pursuant to W. Va. Code §11-24-13d.
The payment of the dividend has no effect on P’s basis in the stock of S.

Matching rule. Under the matching rule (treating P as the buying member and S as the selling
member), S takes its $ 30 intercompany gain into account in Year 3 to reflect the $ 30 difference between
P’s $ 10 corresponding gain ($ 110-$ 100 basis in the land) and the $ 40 recomputed gain ($ 110-$ 70 basis
that the land would have had if S and P were divisions).

Apportionment. The intercompany distribution is not reflected in the sales factor in Year 1. In
Year 3, unless otherwise excluded, the $ 110 gross receipts from P’s sale of the land will be included in P’s
sales factor. After the distribution in Year 1, the land will be included in P’s property factor at S’s $ 70
original cost basis. Both $’s $ 30 gain and P’s $ 10 gain relative to the distributed land will be treated as
current apportionable business income in Year 3.

Example 2: Dividends paid from pre-unitary earnings and profits.

Facts. The facts are the same as in Example 1. except that S’s earnings and profits from prior
combined reports of S and P is only $ 10. S also has $ 490 of earnings and profits that arose in years before
a unitary relationship existed between S and P.

Dividend treatment. Because only $ 10 of S’s distribution was paid from earnings and profits
attributable to business income included in a combined report of S and P, only $ 10 is eliminated under W.
Va. Code §11-24-13d. Theremaining $ 90 of the dividend will be taken into account by P in Year 1, subject
to any applicable deductions under W. Va. Code §§11-24-1, ef seg.

Matching rule. P’s corresponding item is not its dividend income, but its income, gain, deduction,
or loss from the property acquired in the intercompany distribution. Therefore, none of §’s intercompany
gain will be taken into account in Year 1. As in Example 1, S will take its $ 30 intercompany gain into
account in Year 3 to reflect the $ 30 difference between P’s $ 10 corresponding gain and the $ 40
recomputed gain.

Apportionment. The apportionment results are the same as in Example 1, except that to the extent
that the Year 1. dividend is not eliminated under W. Va, Code §11-24-13d or deducted for purposes of W.
Va. Code §§11-24-1, et seq., P’s dividend income will be treated as current apportionable business income

78



110CSR24

in Year 1. The intercompany distribution is not included in the sales factor in Year 1.
Example 3: Deferred intercompany stock accounts.
Treasury Regulation §1.1502-13(f)(7), example 2. provides a similar example.

Facts. S owns all of Ts stock with a $ 10 basis and § 100 value. S has substantial earnings and
profits which are attributable to business income included in a combined report of S, T and P. T has § 10
of accumulated eamings and profits, all of which are attributable to business income included in a combined
report of S, T and P. On January 1 of Year 1, S declares and distributes a dividend of all of the T stock to
P. Under section 311(b} of the Internal Revenue Code, S has a $ 90 gain. Under section 301(d) of the
Internal Revenue Code, P’s basis in the T stock is $ 100. During Year 3, T borrows $ 90 from an unrelated
party and declares and makes a $ 90 distribution to P to which section 301. of the Internal Revenue Code
applies. During Year 6, T has $ 5 of current earnings which is attributable to business income included in
the combined report of S, T and P, On December 1. of Year 9, T issues additional stock to Y and, as a
result, T becomes a nonmember.

Dividend elimination. P’s $ 100 of dividend income from 8’s distribution of the T stock, and its $
10 dividend income from T’s § 90 distribution, are eliminated from income under W. Va. Code §11-24-
13d.

Matching and acceleration rules. P has no deferred intercompany stock account (DISA) with
respect to T stock because T's $§ 90 distribution did not exceed T’s $ 10 of earnings and profits and $ 100
stock basis. Therefore, P’s corresponding item in Year 9 when T becomes a nonmember is $ 0. Treating
S and P as divisions of a single corporation, the T stock would continue to have a $§ 10 basis after the
distribution from S to P. T’s $ 90 distribution in Year 3 would first reduce T’s $ 10 earnings and profits to
zero, then reduce the $ 10 recomputed basis in T stock to zero and create a $ 70 recomputed DISA. T’s §
5 of earnings in Year 6 does not affect the amount of the DISA. Because the recomputed DISA would be
taken into account upon T becoming a nonmember in Year 9, P will have a $ 70 recomputed corresponding
item. Under the matching rule, S takes $ 70 of its intercompany gain into account in Year 9 to reflect the
difference between P’s $ 0 corresponding gain and the $ 70 recomputed gain. S’s remaining $ 20 of gain
will be taken into account under the matching and acceleration rules based on subsequent events (for
example, under the matching rule if P subsequently sells its T stock, or under the acceleration rule if S
becomes a nonmember or if the stock of T becomes a nonbusiness asset.)

Apporticnment. Neither the distributions in Years 1. and 3, nor T becoming a nonmember in Year
9, have any effect on the sales factor. S’s $ 70 intercompany gain will be treated as current apportionable
business income in Year 9.

Example 4: Deferred intercompany stock accounts, reverse sequence.
Treasury Regulation §1.1502-13(f)(7), example 2(d) provides a similar example.

Facts. The facts are the same as in Example 3, except that T borrows the $ 90 and makes its § 90
distribution to S before S distributes T’s stock to P. To the extent of T’s $ 10 earnings and profits, T's
distribution to S is a dividend and is eliminated under section 25106 of the Revenue and Taxation Code.
The remaining distribution reduces S’s $ 10 basis in T stock to $ 0 and creates a $ 70 DISA. The fair market
value of T’s stock after T incurs the $ 90 debt and distributes the proceeds is $ 10. Under section 311(b) of
the Internal Revenue Code and the provisions of this section, S has an $ 80 gain from the distribution of T
stock to P ($ 10 value less $ 0 basis, plus $ 70 DISA recaptured). Under section 301(d) of the Internal
Revenue Code, P’s initial basis in the T stock is the $ 10 fair market value of the stock. T°s $ 5 of earnings
in Year 6 has no effect on P’s basis in the T stock.
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Matching and acceleration rule. P’s corresponding item in Year 9, when T becomes a nonmember,
is $ 0. Treating S and P as divisions of a single corporation, the T stock would continue to have a $ 0 basis
after the distribution from S to P, and a $§ 70 balance would remain in the DISA. When T becomes a
nonmember in Year 9, P shall include the amount of its DISA in recomputed income, and therefore hasa $
70 recomputed corresponding item. Under the matching rule, S takes $ 70 of its intercompany gain into
account in Year 9 to reflect the difference between P’s $ 0 corresponding gain and the $ 70 recomputed
gain. S’s remaining $ 10 of gain will be taken into account under the matching and acceleration rules based
on subsequent events.

Apportionment. Neither the distributions in Year 1. nor T becoming a nonmember in Year 9 have
any effect on the sales factor. S’s § 70 intercompany gain taken into account in Year 9 is treated as current
apportionable business income in Year 9.

Example 5: Partial stock sale.
Treasury Regulation §1.1502-13(£)(7), example 2{e) provides a similar example.

Facts. The facts are the same as in Example 3, except that P sells 10% of T’s stock to Y on
December 1. of Year 9 for § 1.50 (rather than T issuing additional stock and becoming a nonmember). T°s
$ 90 distribution to P in Year 3 reduced T’s $ 10 of earnings and profits to $ 0, then reduced P’s $ 100 basis
in T stock to $ 20. Under the matching rule, S takes $ 9 of its gain into account in Year 9 to refiect the
difference between P’s $ .50 loss taken into account ($ 1.50 sale proceeds minus $ 2. basis) and the § 8.50
recomputed gain ($ 1.50 sales proceeds minus $ 0 basis plus § 7 recomputed DISA).

Apportionment. If not excluded pursuant to W. Va. Code §11-24-7(h), the $ 1.50 gross receipts
from P’s sale of the T stock to Y is included in P’s sales factor in Year 9. Both 8’s $ ¢ gainand P’s § .50
loss are treated as current apportionable business income in Year 9.

Example 6: Loss, rather than cash distribution.
Treasury Regulation §1.1502-13(£)(7), example 2(f) provides a similar example.

Facts. The facts are the same as in Example 3, except that T retains the loan proceeds and incurs a
$ 90 operating loss in Year 3. The loss results in an earnings and profits deficit of $ 80 for T, but has no
effect on P’s basis in T?s stock. Therefore, no DISA is created. T’s $ 5 of earnings in Year 6 reduces its
earnings and profits deficit to § 75, but also has no effect on the stock basis. Because there is no DISA
balance to take into account when T becomes a nonmember in Year 9, P’s corresponding item and the
recomputed item are both § 0. Consequently, S’s entire § 90 intercompany gain continues to be deferred
pending subsequent events.

Example 7: Intercompany reorganization.
Treasury Regulation §1.1502-13(£)(7), example 3 provides a similar example.

Facts. P forms S and B by contributing $ 200 to the capital of each. During Years 1. through 4, S
and B each accumulate earnings and profits of § 50, which is attributable to business income included in
the combined reports of S, B and P. On January 1 of Year 5, the fair market value of 8’s assets and its stock
is $ 500, and S merges into B in a tax-free reorganization. Pursuant to the plan of reorganization, P receives
new B stock with a; fair market value of $ 350 and $ 150 cash.

Treatment as a distribution under section 301. of the Internal Revenue Code. Under Treasury
Regulation section 1.1502-13(f)(3), P is treated as receiving additional B stock with a fair market value of
$ 500. Under section 358 of the Internal Revenue Code, P’s basis of the additional B stock is $ 200 (P’s
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basis in the relinquished S stock). Immediately after the merger, $ 150 of the stock received is treated as
redeemed, and the redemption is treated under section 302(d) of the Internal Revenue Code as a distribution
to which section 301. applies. Under section 381(c)(2) of the Internal Revenue Code, B is treated as
receiving S’s $ 50 of earnings and profits in addition to its own $ 50 of eamings and profits. Therefore, $
100 of the determined distribution is treated as a dividend and is eliminated from income for West Virginia
tax purposes. The remaining § 50 of the distribution reduces P’s basis in the B stock from $ 400 to $ 350.

Apportionment. The reorganization has no effect on the sales factor. After the reorganization, S’s
property will be reflected in B’s property factor at S’s original cost.

13d.7. Obligations of members.

13d.7.a. Unless otherwise provided, this section follows Treasury Regulation section 1.1502-13(g)
relating to the obligations of members.

13d.7.b. Example: The application of this section to obligations of members is illustrated by the
following example.

Example: Interest on intercompany debt.
Treasury Regulation §1.1502-13(g)(5), Example 1. provides a similar example.

Facts. On January 1 of Year 1, B borrows § 100 from S in return for B’s note providing for $ 10
of interest annually at the end of each year, and repayment of $ 100 at the end of Year 5. Under their
separate entity methods of accounting, B accrues a § 10 interest deduction annually, and S accrues $ 10 of
interest income annually,

Matching rule. Under subdivision 13d.7.a. of this rule, the accrual of interest on B’s note is an
intercompany transaction. Under the matching rule, S takes its $ 10 of income into account in each of Years
1. through 5 to reflect the § 10 difference between B’s $ 10 of interest expense taken into account and the
$ 0 recomputed expense.

Interest offset. Neither $’s intercompany interest income nor B’s corresponding interest expense
are taken into account for purposes of determining the interest offset or foreign investment interest offset
under W, Va. Code §§11-24-1, ef seq.

Apportionment. S’s interest income is not included in the sales factor in any of Years 1. through
5. The intercompany loan is excluded from S’s property factor, even if S is required to include loan balances
in its property factor for West Virginia lax purposes.

13d.8. Anti-avoidance rules. If a transaction is engaged in or structured with the principal purpose of
avoiding the purposes of this section (including, for example, avoiding treatment as an intercompany
transaction, or manipulating the sourcing of income or the occurrence of acceleration events), adjustments
may be made to carry out the purposes of this section.

13d.9. Miscellaneous operating rules.

Except as otherwise provided, this section applies the provisions of Treasury Regulation section
1.1502-13(j) relating to miscellancous operating rules. However, the provisions of subsections (j)(5), (G)(6),

and (j)(7) of Treasury Regulation section 1.1502-13 shall not apply for West Virginia tax purposes.

13d.9.a. Subgroups.
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13d.9.a.1. If a change occurs in the composition of the combined reporting group, but both S
and B either remain members of the same combined reporting group or leave the combined reporting group
together and remain unitary with each other, that change alone will not cause S’s intercompany items to be
taken into account under the acceleration rule contained in subsection 13d.4 of this rule.

13d.9.a.2. If the event which causes the combined reporting group to change as described in
paragraph 13d.9.a.1. also causes S’s intercompany items to be taken into account in a federal consolidated
return, then S may make an irrevocable election to take those intercompany items into account in the same
period for West Virginia purposes. The election is made by reporting the income, gain, deduction, or loss
on a timely filed original tax return. If this election is not made, then S and B shall maintain sufficient
records to track the intercompany gain or loss which has been taken into account for federal purposes but
which remains deferred for state purposes. The election is subject to the approval of the Tax Commissioner,
and approval or disapproval of an election is within the sole discretion of the Tax Commissioner.

13d.9.a.3. Examples. The application of subdivision 13d.9.a. of this rule is illustrated by the
following examples.

Example 1: 8 and B sold.

P is the principal corporation in a combined reporting group in which § and B are members. P
sells S and B to Y, an unrelated entity. S and B remain unitary after the sale. The sale of § and B does not
cause S’s intercompany items to be taken into account under the acceleration rule. Therefore S’s
intercompany items will remain deferred until subsequent events cause those intercompany items to be
taken into account under either the matching rule or the acceleration rule. However, if the sale of S and B
caused S’s intercompany items to be taken into account in the federal consolidated return, the taxpayer may
elect the same treatment under paragraph 13d.9.a.2. of this rule by taking the intercompany items into
account on its timely filed original West Virginia return.

13d.9.b. Recognition of income from intercompany transactions occurring prior to entering the
state.

13d.9.b.1. Intercompany transactions as defined in subdivision 13d.2.a. of this rule shall
include those transactions which occur prior to any member becoming taxable in this State if S and B would
have been members of the same combined reporting group had any unitary member been taxable in this
State in the year of the transaction.

13d.9.b.2. To the extent that intercompany transactions would have qualified for an election
to be treated on a separate entity basis under subdivision 13d.5.b. of this rule but for the fact that no member
of the combined reporting group was a West Virginia taxpayer in the year in which an election would have
been required to be made, a retroactive election under subdivision 13d.5.b. of this rule will be made. The
election shall apply to all intercompany transactions described by subdivision 13d.9.b.

13d.9.b.3. Examples. The application of this section to transactions occurring prior to entering
the state is illustrated by the following examples.

Example 1: Sale outside of group after member enters the state.

Facts. S and B are members of a unitary group which conduct all of their business activity in
the U.S. Both are members of a federal consolidated return group. In Year 1, when no member of the
group is a West Virginia taxpayer, S sells land with a basis of § 100 to B for § 110. S’s $ 10 gain is treated
as a deferred intercompany item in S and B’s consolidated return. The land is used in the unitary business.
In Year 2, a member of the unitary group becomes taxable in West Virginia. Prior to the member becoming
taxable in this state, no event occurred which would have caused the intercompany item to be taken into
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account. In Year 3, B sells the land to Y for $ 130.

Matching rule. S’s sale of the land to B is an intercompany transaction, and S’s $ 10 gain is its
intercompany item. S takes its intercompany gain into account in Year 3 to reflect the $ 10 difference
between B’s corresponding item of $ 20 from the sale to Y, and the recomputed corresponding item of §
30 ($ 130-% 100). This is the same result that would have occurred if S and B were unitary divisions of a
single corporation and the transaction had been a transfer between divisions prior to the corporation
becoming taxable within this state.

Apportionment. The land is included in B’s property factor at S’s $ 100 original cost basis. In
Year 3, the § 130 gross receipts from B’s sale to Y, unless otherwise excluded by W. Va. Code §11-24-
7(h), will be included in B’s sales factor. $’s gain will be treated as current apportionable business income
in Year 3.

Example 2. Retroactive election under subdivision 13d.5.b. of this rule

Facts. The facts are the same as in Example 1, except that S and B do not file a consolidated
federal return. The Year 1. intercompany transaction between S and B is reported as a § 10 gain on §’s
separate return for federal purposes. An election to treat intercompany transactions between S and B on a
separate entity basis could have been made if any member of the unitary group was a West Virginia taxpayer
in the year of the transaction. Therefore, a retroactive election is made under this subsection in Year 3,
which is the year that S’s intercompany item would otherwise be taken into account.

Example 3. S leaves the combined reporting group after a member enters the state.

Facts. The facts are the same as in Example 1, except that instead of B selling the land, the
stock of S is sold in Year 3 and S becomes a nonmember of the combined reporting group.

Acceleration rule. Once the stock of S is sold, the effect of treating the unitary operations of S
and B as divisions of a single corporation cannot be achieved. Therefore, under the acceleration rule of
subsection 13d.4 of this rule, S’s $ 10 gain is taken into account in Year 3 immediately before S becomes
a nonmember.

Apportionment. The land will be included in B’s property factor at 8’s § 100 original cost
basis until $’s intercompany gain is accelerated. Immediately after S’s gain is taken into account, the § 100
value of the land in B’s property factor will be increased to reflect B’s § 110 cost. S’s intercompany gain
will be treated as current apportionable business income in Year 3.

13d.9.c. Partially included water’s-edge corporations.
13d.9.c.1. Coordination with W. Va. Code §11-24-13f.

13d.9.c.1.A. If 8 is a corporation partially included in a water’s-edge combined reporting
group, and S enters into a transaction with another member of the water’s-edge combined reporting group,
the transaction is an intercompany transaction if the resulting income, gain, deduction, or loss would, but
for the provisions of this section, be included as apportionable business income in the water’s-edge
combined report under W. Va. Code §11-24-13f.

13d.9.c.1.B. Except as provided in subparagraph 13d.9.c.1.C. of this rule, intercompany
transactions include transactions where B is a corporation partially included in the combined reporting
group immediately after the transaction pursuant to W. Va. Code §11-24-131(4), but only to the extent that
the object of the intercompany transaction gives rise to income, gain, deduction, or loss which would be
included as apportionable business income in the water’s-edge combined report under W. Va, Code §11-
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24-13f(4).

13d.9.c.1.C. The sale, exchange, or other transfer of stock of an affiliated corporationtoa
corporation partially included in the combined reporting group pursuant to W. Va. Code §11-24-13f(4) will
not be treated as an intercompany transaction unless the stock is considered to be a United States real
property interest as defined in section 897(¢) of the Internal Revenue Code.

13d.9.c.1.D. Where either S or B was partially included in a water’s-edge combined
reporting group pursuant to W. Va. Code §11-24-131(4), the intercompany item will be taken into account
under the acceleration rule immediately before any income year in which either § or B has no includable
income pursuant to W. Va. Code §11-24-13f(4) and is therefore excluded from the water’s-edge combined
reporting group. If, for any year, the includable income of S or B pursuant to W. Va. Code §11-24-13f(4)
is insubstantial, the Tax Commissioner may permit or require the intercompany item to be taken into
account under the acceleration rule immediately before that year.

13d.9.c.1.E. Where B is partially included in a water’s-edge combined reporting group
pursuant to W, Va, Code §11-24-13f{(4)}, the acceleration rule will apply to take an intercompany item into
account to the extent the object of the intercompany transaction ceases to give rise to income, gain, loss, or
deductions which would be included as apportionable business income in the water’s-edge combined report
under W. Va. Code §11-24-7(h). For example, if intangible property gives rise to income includible in the
water’s-edge combined report under W. Va. Code §11-24-7(h) while held by B, but a disposition of the
property results in foreign-source gain or loss under sections 861. through 865 of the Internal Revenue
Code which is not included in the water’s-edge combined report, then the disposition will trigger application
of the acceleration rule to take into account §’s intercompany items with respect to the property.

13d.9.c.1.F. Where a sale, exchange, or other transfer of stock to a corporation included
in the water’s-edge combined reporting group, pursuant to W. Va. Code §11-24-13f(a)(4), has been treated
as an intercompany transaction under subparagraph 13d.9.¢c.1.C. of this rule, the acceleration rule will apply
to take into account intercompany items arising from that intercompany transaction if the stock ceases to
be a United States real property interest as defined in section 897(c) of the Internal Revenue Code.

13d.9.c.2. Coordination with W, Va. Code §11-24-13f(a)(5).

13d.9.c.2.A. Definition. For purposes of this section, the term "partial inclusion ratio"
means a fraction not to exceed one, the numerator of which is the "Subpart F income, as defined in section
952 of the Internal Revenue Code " of that corporation for that taxable year and the denominator of which
is the "earnings and profits," as defined in Section 964 of the Internal Revenue Code of that corporation for
that taxable year. The partial inclusion ratio shall be used for determining the includable amount of income
and apportionment factors for a partially included corporation described in W. Va. Code §11-24-13f(a)(5).

13d.9.c.2.B. A transaction between a corporation included in a water’s-edge combined
reporting group pursuant to W, Va. Code §11-24-13f(a){5) and another member of the combined reporting
group will be an intercompany transaction to the extent of that corporation’s partial inclusion ratio for the
income year.

13d.9.c.2.C. If both S and B are corporations included in a water’s-edge combined
reporting group pursuant to W. Va. Code §11-24-131(a)(5), the partial inclusion ratios of both S and B shall
be applied to determine the portion of the transaction that will be treated as an intercompany transaction.

13d.9.c.2.D. Where either S or B is included in a water’s-edge combined reporting group
pursuant to W. Va. Code §11-24-13f(a)(5), the intercompany item will be taken into account under the
acceleration rule immediately before the first income vear in which the partial inclusion ratio for either S
or B is an amount equal to or lower than 50% of its partial inclusion ratio for the year of the intercompany
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transaction. Regardless of whether the ratio decreases 50% or more below the intercompany transaction
year partial inclusion ratio, the acceleration rule will apply to take the intercompany item into account if
the partial inclusion ratio is less than 10%.

13d.9.c.2.E. If subparagraph 13d.9.c.2.D. of this rule applies, then, as an alternative to the
application of the acceleration rule provided by that subparagraph, the taxpayer may elect to have the
acceleration rule apply to take into account only a proportionate share of the intercompany item relative to
the amount of the decrease in the partial inclusion ratio. If further decreases in the partial inclusion ratio
occur in subsequent years, additional portions of the intercompany item shall be taken into account under
the acceleration rule in proportion to the decreases. However, if in any income year the partial inclusion
ratio is below 10%, any remaining intercompany items shall be taken into account and the election provided
by this subparagraph shall not apply. The election shall be made by reporting the proportionate share of
the intercompany item on a timely filed original tax return for the first year in which the partial inclusion
ratio decreases 50% or more below the intercompany transaction year partial inclusion ratio. As a condition
of this election, the taxpayer shall maintain books and records sufficient to identify the amounts of
intercompany items, the annual partial inclusion ratios, and the application of this provision to the
intercompany items.

13d.9.c.2.¥. Where both S and B are included in a water’s-edge combined reporting group
pursuant to W. Va. Code §11-24-13f(a)(5), and the partial inclusion ratios of both S and B decrease 50%
or more below their respective intercompany transaction year partial inclusion ratios, the acceleration
methodology of subparagraph 13d.9.¢.2.E. of this rule shall be applied in proportion to the greater of either
(1) the amount of decrease attributable to S or (2) the amount of decrease attributable to B,

13d.9.c.3. Separate entity election for transactions with partially included entities. Paragraph
13d.5.b.2. of'this rule sets forth procedures for application of the election to treat transactions on a separate
entity basis with respect to transactions with partially included entities.

13d.9.c.4. Examples. The application of this subdivision to partially included entities in a
water’s-edge combined report is illustrated by the following examples.

Example 1: Intercompany sale of land by an entity included pursuant to W. Va. Code §11-24-
13f(a)(4).

Facts. S is a foreign corporation with U.S. branches that are included in a water’s-edge
combined reporting group pursuant to W. Va. Code §11-24-13f(a)(4). S has a basis of $ 70 in land which
it uses in its U.S. trade or business operations. On January 1 of Year 1, S sells the land to domestic
corporation B for $ 100. On July 1 of Year 3, B sells the land to Y for $ 110.

Matching rule. But for the provisions of this section, 8’s $ 30 gain from the sale to B would
be treated as U.S. source income and included in the water’s-edge combined report under W. Va. Code
§11-24-13f. However, the transaction is an intercompany transaction and S’s § 30 gain is an intercompany
item. S takes its intercompany item into account under the matching rule in Year 3 to reflect the $ 30
difference for the year between B’s corresponding item of $ 10 and the recomputed corresponding item of
$ 40.

Apportionment. To produce the result that would occur if S and B were unitary divisions of a
single corporation, the intercompany sale of land will not be reflected in the sales factor in Year 1. In Year
3, unless otherwise excluded, the $ 110 gross receipts from B’s sale will be included in B’s sales factor.
The land is attributable to B after the sale, and it will be reflected in B’s property factor at $’s $ 70 original
cost basis until it is sold outside the water’s-edge combined reporting group in Year 3. Both 8°’s § 30 gain
and B’s $ 10 gain will be treated as current apportionable business income in Year 3.
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Example 2: Intercompany transaction where buyer is an entity included pursuant to W. Va.
Code §11-24-13f(a)(4).

Facts. B is a foreign corporation with a U.S. branch which is included in a water’s-edge
combined reporting group pursuant to W. Va. Code §11-24-13{(a)(4). In Year 1, domestic corporation S
incurs expenses of § 300 to provide engineering services to B in connection with the renovation of B’s U.S.
facility. B capitalizes the $ 500 fee which it pays to S for the services and computes depreciation on that
basis. If S and B were divisions of a single corporation, only the $ 300 in expenses would be capitalized,
which would result in smaller depreciation deductions.

Matching Rule. Because the engineering services are attributable to a facility used in the
operation of U.S. business activities which give rise to income, gain, deduction, or loss included in the
combined report under W. Va. Code §11-24-13f, the performance of those services is treated as an
intercompany transaction. S has intercompany income of $ 200 ($ 500 receipts less $ 300 expenses). S’s
intercompany income will be taken into account in subsequent years based upon the difference between
B’s corresponding depreciation (based on a $ 500 basis) and the depreciation recomputed as though S and
B were divisions of a single corporation (based on a $ 300 basis).

Apportionment. As would be the case if the services were performed between unitary divisions
of a single corporation, the transaction will not be reflected in the sales factor. If S’s expenses with respect
to the engineering services include payroll expenses, those expenses would be included in S’s payroll factor
in Year 1. When the renovated facility is placed into service in the unitary business, the $ 300 capitalized
cost of the engineering services will be included in B’s property factor. In each subsequent year, S’s
intercompany income taken into account and B’s corresponding depreciation deduction will be treated as
current apportionable business income for that year.

Example 3: Transaction not related to U.S. activities.

Facts. Using the same facts as in Example 2, except that the engineering services relate to the
construction of a plant in Brazil.

Matching rule. Although B is partially included in the water’s-edge combined reporting group
under W. Va. Code §11-24-13f(a)(4), the engincering services do not relate to an asset which will give rise
to income, gain, deduction, or loss which will be included in the water’s-edge combined report under W.
Va. Code §11-24-13f. Therefore, the performance of services is not treated as an intercompany transaction.
S’s income of $ 500 and expenses of $ 300 are taken into account in Year 1.

Apportionment. Gross receipts of § 500 are included in S’s sales factor.
Example 3a: Transaction allocated between U.S. activities and foreign activities.

Facts. Using the same facts as in Example 2, except that the engineering services relate to the
construction of two plants, one in the U.S. and one in Brazil. S’s expenses with respect to the engineering
services are allocated 55% to the U.S. activities under the rules in Treasury Regulation section 1.861.
Therefore, 55% of the transaction will be treated as an intercompany transaction.

Matching Rule. S has intercompany income of $ 110 ($ 500 receipts less $ 300 expenses,
multiplied by 55%). $’s intercompany income will be taken into account in subsequent years based upon
the difference between B’s corresponding depreciation deduction and the depreciation deduction
recomputed as though S and B were divisions of a single corporation.

Apportionment. Because 45% of the transaction is not treated as an intercompany transaction,
S’s § 90 of non-intercompany income ([$ 500-$ 300] x 45%) will be treated as current apportionable
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business income in Year 1. Likewise, receipts from engineering services of § 225 ($ 500 x 45%) will be
included in S’s sales factor in Year 1. The capitalized cost of the engineering services allocated to the U.S.
plant is $ 165 ($ 300 total cost x 55%). When the U.S. plant is placed into service in the unitary business,
the $ 165 capitalized cost will be included in B’s property factor. In each subsequent year, S’s intercompany
income taken into account and B’s corresponding depreciation deduction will be treated as current
apportionable business income for that year.

Example 4: Asset ceases to give rise to U.S. source income.

Facts. Using the same facts as in Example 2, except that the engineering services relate to the
design of specialized equipment which is placed in service in B’s U.S. facility by the end of Year 1. On
December 31. of Year 4, the equipment is shipped to Germany for use in another plant owned and operated
by B.

Matching rule. S has intercompany income of $ 200 (sets forth computations in Example 2), a
portion of which is taken into account in Years 2. through 4 to refiect the difference between B’s
corresponding depreciation deduction and the depreciation recomputed as though S and B were divisions
of a single corporation,

Acceleration rule. In Year 4, the equipment ceases to give rise to income, gain, loss, or
deductions included in the water’s-edge combined report under W. Va. Code §11-24-13f. Under the
acceleration rule and subparagraph 13d.9.c.1.E. of this rule, $’s remaining intercompany income is taken
into account in Year 4.

Apportionment. The apportionment results of the transactions in Years 1. through 4 are the
same as in Example 2. Because no gross receipts related to the transaction are generated in Year 4, the
accelerated income is not reflected in the sales factor.

Example 5. Both Seller and Buyer partially included under W. Va. Code §11-24-13f(a)(4).

S and B are both foreign corporations with U.S. branches that are included in a water’s-edge
combined reporting group pursuant to W. Va, Code §11-24-13f(a)(4). S sells equipment which it uses in
its U.S. trade or business operations to B for a gain. Thereafier, the equipment is used in B’s U.S. trade
or business operations. Except for the provisions of this section, S’s gain from the sale of equipment would
be treated as U.S. source income and included in the water’s-edge combined report under W. Va. Code
§11-24-13f. B’s usc of the equipment gives rise to income, gain, deduction, or loss which will be included
in the water’s-edge combined report under W. Va. Code §11-24-13f. Therefore, because the requirements
of subparagraph 13d.9.c.1.A. and 13d.9.c.1.B. of this rule are both satisfied, $’s sale of the equipment to
B is treated as an intercompany transaction and subject to the provisions of this section.

Example 6. Seller excluded from the water’s-edge combined reporting group.

Facts. S is a foreign corporation which owns 100% of the stock of affiliated domestic
corporations B and RP. RP is a United States Real Property Holding Corporation as defined in section
897(c) of the Internal Revenue Code. In Year 1, S has no income from U.S. activities, and is excluded
from the water’s-edge combined reporting group of B and RP,

In Year 2, S sells its stock in RP to B for a gain of § 1,000. Because $’s sale of RP is treated
as a disposition of a United States real property interest as defined by section 897 of the Internal Revenue
Code, S’s income, and apportionment factors attributable to that sale would, but for the provisions of this
section, be included in the water’s-edge combined report in Year 2. Thercfore, the transaction is treated as
an intercompany transaction. S’s intercompany item is its $ 1,000 gain.
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In Year 3, S has no income from U.S. activities, and is again excluded from the water’s-edge
combined reporting group of B and RP.

Acceleration Rule. The effect of treating the operations of S and B as divisions of a single
corporation cannot be achieved once S is excluded from the water’s-edge combined reporting group.
Therefore, under the acceleration rule, 8’s § 1,000 intercompany; gain is taken into account in Year 2.
(immediately before the income year in which § is excluded from the combined reporting group).

Apportionment. Neither the intercompany sale of RP stock nor the acceleration of the
intercompany gain is reflected in the sales factor in Year 2. §’s accelerated gain will be treated as current
apportionable business income in Year 2.

Example 7: Seller included under W. Va. Code §11-24-13f(a)(5).

Facts. Corporation S is a controlled foreign corporation as defined in section 957 of the Internal
Revenue Code and is included in the water’s-edge combined reporting group under W. Va, Code §11-24-
13f(a)(5) to the extent of its partial inclusion ratio. In Year 1, S sells land with a basis of § 500 to domestic
corporation B for § 600. 8’s partial inclusion ratio for Year 1. is 66%. In Year 5, when S’s partial inclusion
ratio is 75%, B sells the land to Y for § 650. At no time in Years 2. through 4 did S’s partial inclusion ratio
fall to 33% or lower (50% of the Year 1. ratio; see subparagraph 13d.9.c.2.D.).

Matching rule. $ 66 of 8’s § 100 gain is an intercompany item and is deferred ($ 100 x 66%).
The remaining $ 34 of S’s gain is not included in the water’s-edge combined report. In Year 5, B has a
corresponding gain of $ 50 (§ 650-$ 600). For purposes of calculating the recomputed gain, S’s original
cost of § 500 is increased by the amount of S’s $ 34 non-intercompany gain. Therefore, the recomputed
gain would be § 116 ($ 650-3 534). $’s § 66 intercompany gain is taken into account in the water’s-edge
combined report in Year 5 to reflect the $ 66 difference between B’s $ 50 corresponding gainand the $ 116
recomputed gain.

Apportionment. Gross receipts of § 396 from S’s sale to B are included in the water’s-edge
combined report ($ 600 x 66%). If S and B were divisions of a single corporation, the transaction would
not be reflected in the sales factor. Therefore, the $ 396 intercompany gross receipts shall be eliminated
from §’s sales factor under paragraph 13d.1.e.1. of this rule. For purposes of B’s property factor, the land
will be reflected at S’s cost basis under subparagraph 13d.1.e.2.A. of this rule, adjusted by any gain or loss
recognized by S as a result of the non-intercompany portion of the transaction. The net value assigned to
the land in B’s property factor will be $ 534 ($ 500 cost basis to S + $ 34 non-intercompany gain),

Example 8: Buyer included under W. Va. Code §11-24-13f{(a)(5).

Facts. OnDecember 31. of Year 1, domestic corporation $ sells land with a basis of $ 500 to
corporation B for § 600. Corporation B is a controlled foreign corporation as defined in section 957 of the
Internal Revenue Code and is included in the water’s-edge combined reporting group under W. Va. Code
§11-24-13f(a)(5) to the extent of its partial inclusion ratio, B’s partial inclusion ratio for Year 1. is 66%.
On December 31. of Year 5, when B’s partial inclusion ratio is 75%, B sells the land to Y for § 650. At
no time in Years 2. through 4 did B’s partial inclusion ratio fall to 33% or lower (50% of the Year 1. ratio).

Matching rule. § 66 of S’s $ 100 gain ($ 100 x 66%) is an intercompany item and is deferred.
S’s remaining $ 34 gain is taken into account currently in Year 1. In Year 5, B has a corresponding gain of
$ 50 ($ 650-3 600). For purposes of calculating the recomputed gain, $’s original cost of $ 500 is increased
by the amount of the $ 34 non-intercompany gain taken into account by S. Therefore, the recomputed gain
would be § 116 ($ 650-$ 534). S’s $ 66 intercompany gain is taken into account in the water’s-edge
combined report in Year 5 to reflect the $ 66 difference between B’s $ 50 corresponding gain andthe § 116
recomputed gain.
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Apportionment. Unless otherwise excluded, S’s sales factor in Year 1. will reflect gross
receipts of $ 204 from the non-intercompany portion of the sale to B. The remaining $ 396 ($ 600 sales
price x 66%) will be eliminated from S’s sales factor under paragraph 13d.1.e.1. of this rule. The valuation
of the land for purposes of B’s property factor is 8’s cost basis adjusted by any gain or loss recognized by
S as a result of the non-intercompany portion of the transaction. The net value assigned to the land will be
$ 534 (8 500 cost basis to S + $ 34 non-intercompany gain). The $ 534 valuation will be included in B’s
property factor to the extent of B’s partial inclusion ratio for that year. For example, if B’s partial inclusion
ratio was 50% in Year 2, the land would be reflected in B’s property factor for Year 2. at $ 267 ($ 534 x
50%). In Year 5, unless otherwise excluded, $ 487.50 gross receipts from B’s sale of the land to Y will be
reflected in B’s sales factor ($ 650 sales price to Y x 75% Year 5 partial inclusion ratio).

Example 9: Both Seller and Buyer included under W. Va, Code §11-24-13f(a)(5).

Facts. Assume the same facts as in Example 8, except that S is also a controlled foreign
corporation as defined in section 957 of the Internal Revenue Code and is included in the water’s-edge
combined reporting group under W. Va. Code §11-24-13f{a}(5) to the extent of its partial inclusion ratio.
S’s partial inclusion ratio for Year 1. is 80%. On December 31. of Year 5, when §’s partial inclusion ratio
15 60%, B sells the land to Y for § 650. At no time in Years 2. through 4 did S’s partial inclusion ratio fall
to 40% or lower (50% of $’s 80% Year 1. ratio).

Matching rule. $ 52.80 of $’s $ 100 gain ($ 100 x S’s 80% Year 1. ratio x B’s 66% Year 1.
ratio) is an intercompany item and is deferred. Of S’s remaining $ 47.20 non-intercompany gain, $ 27.20
is currently taken into account in Year 1. ($ 100 total gain x S’s 80% Year 1. ratio * $ 80 of total gain
includable in water’s-edge combined report; less $ 52.80 deferred intercompany portion); $ 20 of non-
intercompany gain is not included in the water’s-edge combined report. In Year 5, B has a corresponding
gain of § 50 ($ 650-$ 600). For purposes of calculating the recomputed gain, S’s original cost of $ 500 is
increased by the amount of $’s $ 47.20 non-intercompany gain. Therefore, the recomputed gain would be
$ 102.80 (8 650 sales price - § 547.20 recomputed basis). S’s $ 52.80 intercompany gain is taken into
account in the water’s-edge combined report in Year 5 to reflect the $ 52.80 difference between B’s $ 50
corresponding gain and the $ 102.80 recomputed gain.

Apportionment. Gross receipts of $ 480 from S’s sale to B ($ 600 x $°s 80% Year 1. ratio) are
included in the water’s-edge combined report. Of that amount, $ 316.80 ($ 480 x B’s 66% Year 1. ratio)
is attributable to the intercompany transaction and will be eliminated from S's sales factor under paragraph
13d.1.e.1. of this rule. Unless otherwise excluded, S°s sales factor will continue to reflect the remaining
gross receipts of $ 163.20. In Year 5, unless otherwise excluded, $ 487.50 gross receipts from B’s sale of
the land to Y ($ 650 x B’s 75% Year 5 ratio) will be reflected in B’s sales factor.

The valuation of the land for purposes of B’s property factor is 8’s cost basis in the land
adjusted by any gain or loss recognized by S as a result of the non-intercompany portion of the transaction.
The net value assigned to the land will be $ 547.20 ($ 500 cost basis to S + $ 47.20 non-intercompany gain).
The § 547.20 valuation will be included in B’s property factor to the extent of B’s partial inclusion ratio for
that year. For example, if B's partial inclusion ratio was 50% in Year 2, the land would be reflected in B’s
property factor for Year 2. at $ 273.60 ($ 547.20 x 50%).

Example 10: Intercompany transaction between Seller included under W. Va. Code §11-24-
13f(a)(4) and Buyer included under W. Va. Code §11-24-13f(a)(5).

Facts. § is a foreign corporation with a U.S. branch which is included in the water’s-edge
combined reporting group under W. Va. Code §11-24-13f(a)(4). B is a controlled foreign corporation as
defined in section 957 of the Internal Revenue Code and is included in the water’s-edge combined reporting
group under W. Va. Code §11-24-13f(a)(5) to the extent of its partial inclusion ratio. In Year 1, S sells land
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with a basis of $ 800 which it used in its U.S. trade or business activities to B for § 1,000. B’s partial
inclusion ratio in Year 1. is 60%. In Year 4, when B’s partial inclusion ratio is 65%, B sells the land to Y
for $ 1,100. At no time in Years 2. or 3 did B’s partial inclusion ratio fall to 30% or lower (50% of B’s
60% Year 1. ratio).

Matching rule. Except for the provisions of this section, S’s $ 200 gain from the sale to B
would be treated as U.S. source income and included in the water’s-edge combined report; therefore, the
requirements of subparagraph 13d.9.c.1.A. of this rule are satisfied. $ 120 of §’s gain ($ 200 total gain x
B’s 60% partial inclusion ratio) is an intercompany item and is deferred. S$’s remaining $ 80 non-
intercompany gain is taken into account in the water’s-edge combined report in Year 1. In Year 4, Bhas a
corresponding gain of $ 100 ($ 1,100-$ 1,000). For purposes of calculating the recomputed gain, S’s
original cost of $ 800 is increased by the amount of the $§ 80 non-intercompany gain taken into account by
S. Therefore, the recomputed gain would be $ 220 (§ 1,100 sales price - § 880 recomputed basis). S’s $
120 intercompany gain is taken into account in the water’s-edge combined report in Year 4 to reflect the $
120 difference between B’s $ 100 corresponding gain and the § 220 recomputed gain.

Apportionment. Unless otherwise excluded, S’s sales factor in Year 1. will reflect gross
receipts of § 400 from the non-intercompany portion of the sale to B. The remaining $ 600 ($ 1,000 sale
price x 60%) will be eliminated from S’s sales factor under paragraph 13d.1.e.1. ofthis rule. The valuation
of the land for purposes of B’s property factor is S’s cost basis adjusted by any gain or loss recognized by
S as a result of the non-intercompany portion of the transaction. The net value assigned to the land will be
3 880 (% 800 cost basis to S + $ 80 non-intercompany gain). The $ 880 valuation will be included in B’s
property factor to the extent of B’s partial inclusion ratio for that year. For example, if B’s partial inclusion
ratio was 55% in Year 2, the land would be reflected in B’s property factor for Year 2. at § 484 ($ 880 x
55%). In Year 4, unless otherwise excluded, $ 715 gross receipts from B’s sale of the land to Y ($ 1,100
sales price to Y x B’s 65% Year 4 partial inclusion ratio) will be reflected in B’s sales factor.

Example 11: Depreciabie asset sold to buyer partially included under W. Va. Code §11-24-
13f(a)(3).

Facts. On January 1 of Year 1, domestic corporation S buys equipment with a 10-year useful
life for $ 100 and begins to depreciate it using the straightline method. On January 1 of Year 6, S sells the
equipment to B for § 60. B is a controlled foreign corporation partially included in the combined reporting
group under W. Va. Code §11-24-13f(a)(5). B’s partial inclusion ratio is 40% in Year 6. B determines that
the useful life of the equipment is 5 years from the date it was acquired by B.

Depreciation through Year 5, intercompany gain in Year 6. S claims § 10 of depreciation for
each of Years 1. through 5, and has a $ 50 basis at the time of the sale to B. Thus, S has a $ 10 gain from
its $ 60 sale to B in Year 6. $ 4 of $’s gain is an intercompany gain ($ 10 gain x B’s 40% partial inclusion
ratio) and is deferred. S’s remaining $ 6 non-intercompany gain is taken into account currently in Year 6.

Matching rule. In each of Years 6 through 10, B’s corresponding item is its § 12. depreciation
deduction ($ 60 basis / 5-year life). If S and B were divisions of a single corporation, the recomputed
depreciation deduction would be the $ 10 annual depreciation for Years 6 through 10 based on S’s § 100
basis, plus an additional $ 1.20 of depreciation attributable to the $ 6 increase in basis resulting from 8’s
non-intercompany gain ($ 6 non-intercompany gain / 5-year remaining life). Thus, in each of Years 6
through 10, S will take $ .80 of its intercompany gain into account to reflect the difference between B’s §
12. corresponding depreciation and the $ 11.20 recomputed depreciation.

Apportionment. Unless otherwise excluded, S’s sales factor in Year 6 will reflect gross receipts
of $ 36 from the non-intercompany portion of the sale to B. The remaining $ 24 ($ 60 x B’s 40% partial
inclusion ratio) will be eliminated from S’s sales factor under paragraph 13d.1.e.1. of this rule. The
valuation of the equipment for purposes of B’s property factor is S’s cost basis of $ 100. (Because S’s §
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10 total gain from the sale to B does not exceed the depreciation already deducted by S with respect to the
equipment, the basis is not adjusted by the non-intercompany gain. If the total gain had exceeded the
amount of depreciation already deducted by S, then the valuation of the property in B’s property factor
would be increased by the 60% non-intercompany portion of the excess gain.) The § 100 valuation will be
included in B’s property factor in each year to the extent of B’s partial inclusion ratio for that year. For
example, the equipment would be reflected in B’s property factor in Year 6 at $ 60 ($ 160 x 60%). In each
of Years 6 through 10, $’s $ .80 intercompany gain will be treated as current apportionable business income.
B’s $ 12. depreciation deduction will be included in combined report business income in each year to the
extent of B’s partial inclusion ratio for that year. For example, $ 7.20 of B’s depreciation deduction would
be included in combined report business income in Year 6 ($ 12. depreciation deduction x 60% partial
inclusion ratio).
Example 12: Decreasing partial inclusion ratio.

Facts. Assume the same facts as in Example 8, except that B does not sell the land to Y in Year
5. In Year 6, B’s partial inclusion ratio is 25%, a 62% decrease from B’s Year 1. ratio of 66% (41%
difference between 66% Year 1 ratio and 25% Year 6 ratio, divided by 66% Year 1 ratio, equals 62%).

Acceleration rule. Under subparagraph 13d.9.c¢.2.D. of this rule, the acceleration rule applies
to take S’s intercompany gain of $ 66 into account in Year 5 (immediately before the income year in which
B’s partial inclusion ratio falls below the 50% threshold).

Example 13: Election made under subparagraph 13d.9.c.2.E. of this rule

Facts. Using the same facts as in Example 12, except that the taxpayer elects under
subparagraph 13d.9.c.2.E. of this rule to have the acceleration rule apply to take into account only a
proportionate share of the intercompany item. B’s partial inclusion ratio is 33% in Year 7, 16% in Year 8,
and 8% in Year 9.

Acceleration rule, In Year 6, $ 40.92. of S’s intercompany gain would be taken into account
($ 66 intercompany gain multiplied by the 62% proportionate decrease between B’s 66% Year 1. ratio and
B’s 25% Year 6 ratio). B’s partial inclusion ratio rose in Year 7; but the Year 8 partial inclusion ratio
represented a new low point. At 16%, the Year 8 partial inclusion ratio was 76% below the Year 1. ratio
of 66% (50% difference between 66% Year 1 ratio and 16% Year 8 ratio, divided by 66% Year 1 ratio,
equals 76%). Accordingly, $ 9.24 of S’s intercompany gain would be taken into account in Year 8 ($ 66
intercompany gain x 14% incremental difference between 76% decrease and the 62% decrease that was
previously recognized). In Year 9, B’s partial inclusion ratio fell below the 10% floor, so $’s remaining
intercompany gain of $ 15.84 is taken into account.

13d.9.d. Eamnings and profits. The timing provisions of this section apply to the calculation of
West Virginia earnings and profits. Therefore, the West Virginia earnings and profits of S will not reflect
S’s intercompany items until those items are taken into account under this section.

13d.9.e. Foreign country operations. To the extent that foreign country operations are included in
the combined report, and the corporations engaging in those operations are not required to report
intercompany transactions under a similar deferral method for federal income tax purposes or any other
purposes, then intercompany transactions involving those foreign operations may be reported using the
method used for consolidated financial reporting purposes if that method reasonably reflects income and
approximates the result that would be obtained from use of the provisions of this section, However,
adjustments may be permitted or required for any transaction or series of transactions for which the financial
reporting method does not produce a result which reasonably approximates the results that would have been
obtained under this section.

13d.9.f. If the taxpayer fails to disclose its DISA balance on its annual tax return, the Tax
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Commissioner may, in the Tax Commissioner’s discretion, require the amounts in the undisclosed DISA
accounts to be taken into account in part or in whole in any year of the failure,

13d.9.g. Recordkeeping. Intercompany and corresponding items shall be reflected on permanent
books and records (including work papers).

13d.10. Effective date. This section applies to intercompany transactions occurring on or after January
1, 2009.

13d.11. Fortax vears on or after January 1. 2022 income is apportioned as set forth in section heading
6 of this rule. Payroll and property are no longer factors in the apportionment formula and. therefore, any
references to the pavrol! or property factor in this section have no longer any force or effect for tax yvears

beginning on or afier January 1, 2022.

§110-24-13e. Election To File A Group Return; Designation Of Surety.

13e.1. General. — Every taxpayer subject to the West Virginia corporation net income tax is required
to file its own tax return, including taxpayers that are members of a combined reporting group. Taxpayers
subject to the West Virginia corporation net income tax that are members of a combined reporting group
are required to attach a combined report to their annual tax returns. Members of a combined reporting
group may annually elect to designate one taxpayer member of the combined group to file a single return
in the form and manner prescribed by the Tax Department, in lieu of filing their own respective returns,
without changing the respective liability of the group members. The group member taxpayer designated to
file the single return shall consent to act as surety with respect to the tax liability of all other taxpayers
properly included in the combined report and shall agree to act as agent on behalf of those taxpayers for the
year of the election for tax matters relating to the combined report for that year. All combined group
members required to file in West Virginia shall be included in the group tax return filed pursuant to this
section and W. Va. Code §11-24-13e.

13e.1.a. Combined report. -- “Combined report” refers to the schedules that are required to be
filed by W. Va. Code §11-24-13a, which are attached to the West Virginia Form 120 of a taxpayer member
of the combined reporting group, which reports the taxpayer member’s income from sources within this
State under the combined reporting method and other information required by law.

13e.1.b. Combined reporting group. -- “Combined reporting group” refers to those corporations
and entities with business income that are permitted or required to be included in a particular combined
report under W. Va. Code §11-24-13a. A combined reporting group includes those partnerships and limited
liability companies treated as partnerships for federal income tax purposes whose incomes are required to
be included in a combined report.

13e.1.c. Group return. -- “Group return” means a single composite tax return filed under W. Va.
Code §11-24-13e on behalf of members of a combined reporting group, and includes, but is not limited to
annual returns and quarterly and other periodic returns, declarations of estimated tax and the forms for
making installment payments of estimated tax. The group return reflects the aggregate total tax of the tax
liabilities of all of the Taxpayer members, computed on the basis of the separate tax liability of each sueh
Taxpayer member.

13e.1.d. Key corporation or key member. -- “Key corporation™ or “key member” means the
taxpayer member which files a group return described under this section on behalf of the taxpayer members
of the combined reporting group as agent and surety for the taxpayer members of the combined reporting
group pursuant to W. Va. Code §11-24-13e.

13e.1.e. Taxpayer member. -- “Taxpayer member” means a corporation or entity which is required
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to file a tax return under W. Va. Code §§11-24-1, et seq. in this State, and which is a member of a combined
reporting group.

13e.1.f. The term “corporation” as used in this section means and includes any entity required to
file a tax return under W. Va. Code §§11-24-1, et seq., and any entity whose income, expenses, capital, or
activities are required to be included on or as a part of a combined report under W. Va. Code §§11-23-1, et
seq. or W.Va. Code §§11-24-1, et seq.

13e.2. Requirements.

13e.2.a. In order to be eligible to make the election provided under this section, the electing key
corporation shall meet the definition of a “key corporation” as defined in this section in addition to meeting
the following requirements, by either being:

13e.2.a.1. The parent corporation of the combined reporting group as defined in subparagraph
8.7.a.1.A. of this rule; or

13e.2.a.2. If the parent corporation of the combined reporting group is not a taxpayer member,
the taxpayer member with the largest West Virginia property factor numerator; and

13e.2.a.3. The key corporation’s powers, rights and privileges must not be forfeited or
suspended by the West Virginia Secretary of State and it must not have a petition with the United States
Bankruptcy Court pending on the last day of the taxable year,

13e.2.b. If the entity that would have otherwise been designated as the key corporation under this
section is disqualified due to the parent corporation not being a taxpayer member, or due to rights and
privileges having been forfeited or suspended by the West Virginia Secretary of State, or due to a pending
bankruptcy petition, then the members of the combined reporting group may not elect to designate one
taxpayer member of the combined group to file a single return under W. Va. Code §11-24-13e.

13e.3. Manner for making the election. -- An election to file a group return is made by the key
corporation by the filing of an Election to File Unitary Taxpayers’ Group Return, filed in conjunction with
its West Virginia Form 120, which sets forth the information prescribed by the Tax Commissioner. This
election shall be made with an original, timely filed return, determined by including any authorized
extensions for filing the return.

13e.4. Consequences of making an election.

13e.4.a. The election is binding on all the taxpayer members of the combined group and the key
corporation for all matters for the taxable year of the election.

13e.4.b. The key corporation shall file the group return. -- The group return satisfies the
requirement for filing a West Virginia form 120 by each taxpayer member listed on the key corporation’s
Election to File Unitary Taxpayers’ Group Return, filed in conjunction with its West Virginia Form 120,
listing of members included in the group return.

13e.4.b.l. A combined group member having income or gain not required to be reported on
the combined return and having no income that is required to be reported on the combined return, need not
be included in the group return, but may either file a separate return or may be included on the group return,
and, if included shall report income or gain not required to be reported on the combined return in the group
return. A combined group member having income that is required to be reported on the combined return,
shall be included in the group return, and the group return shall report both income that is required to be
reported on the combined return for that combined group member and any income or gain not required to

93



110CSR24

be reported on the combined return for that combined group member shall also be reported on the group
return.

13e.4.b.2. By signing the West Virginia Form 120, an officer of the key corporation is attesting
that he or she has the legal authority to bind the key corporation to all of its duties.

13e.4.b.3. Failure of a taxpayer member, properly included in a group return, to file its own
return shall be considered to be an acknowledgement that the officer of the key corporation possesses the
authority to fulfili the taxpayer member’s return filing obligation.

13e.4.b.4. A taxpayer member asserting that it is not properly included in a group return shall
independently satisfy its obligation to file a return.

13e.4.c. The key corporation is a surety for each taxpayer member properly included in a group
return for payments owed under the West Virginia corporation net income tax law for the tax year for which
the election applies.

13e.4.d. The key corporation is an agent for each taxpayer member.

13e.4.e. Extensions for filing tax returns or waivers to extend the statute of limitations for issuing
notices of assessments shall be executed by the key corporation and shall be effective for all taxpayer
members properly included in a group return for the tax year for which the election applies.

13e.4.f. All Tax Department notices, assessments, legal documents and administrative documents
relating to or regarding the business franchise tax or corporation net income tax liability of a taxpayer
member properly included in a group return, may be sent to the key corporation and additional amounts
due with respect to any taxpayer member properly included in a group return, may be assessed and billed
to the key corporation, which shall be liable for payment of those amounts. The key member may file a
petition for reassessment on behalf of a taxpayer member properly included in a group return, in response
to a notice of assessment. The key member may also file claims for refund or credit and petitions for refund
or credit on behalf of a taxpayer member properly included in a group return. Any refund or credit due to
a taxpayer member properly included in a group return may be paid or credited to the key corporation. Any
levy, any notice of a lien, or any other proceeding to collect the amount of any assessment, after an
assessment has become final, shall name the corporation or entity from which the collection is to be made.
A taxpayer member properly included in a group return from which collection is to be made and the key
corporation, as surety and agent of the taxpayer, are jointly and severally liable for any amount due.

13e4.g. If some or all of the corporations included in the election to file a group return are
subsequently determined not to be members of the combined reporting group of the key corporation, then
the key corporation and the electing taxpayer members shall be considered to agree that any subsequent
adjustment for any and all members included in the original group return may still be billed to or paid by
the key corporation in the case of assessments and refunded to the key corporation in the case of
overpayments.

13e.5. Duration of election to file group return. -- The election to file a group return for all matters for
the taxable year of the election will remain in effect until 30 days following the receipt by the Tax
Commissioner of a written notice of termination of the election by any of the taxpayer members. The
taxpayer member that is terminating the election shall also notify the previously designated key corporation
that the election is being terminated. The termination shall only be applied prospectively. If the key
corporation is terminating the election, it shall notify all of the taxpayer members that were included in the
group return election. If an employee, agent, or representative of the Tax Commissioner is conducting an
examination of a combined group return at the time when any of the taxpayer members or a key corporation
sends a written notice of termination to the Tax Commissioner, the terminating taxpayer member or
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terminating key corporation shall provide the employee, agent or representative of the Tax Commissioner
that is conducting the examination with a copy of the written notification of termination of the election.

13e.6. Failure or inability of key corporation to perform its duties. -- If the key corporation does not
fulfill its obligation to pay any tax liability or to act on behalf of the taxpayer members, or if its powers,
rights, and privileges are forfeited or suspended at any time with respect to a tax year, each taxpayer member
may be independently assessed or billed for its own tax liability for that tax year. In that event, each
taxpayer member will be credited with taxes previously paid in accordance with the taxpayer member’s tax
liability as indicated in the return data as filed. In the event that the liabilities of the taxpayer members
cannot be derived from the return data as filed, the individual liabilities of the each of the respective
members may be determined by the Tax Commissioner from data obtained during audit or supplied by the
taxpayer members, using the best available information. If insufficient information is available to
determine individual liabilities, the Tax Commissioner may credit taxes paid in a manner that is reasonable
under the circumstances.

13e.7. Curing an invalid election.

13e.7.1. In the event that a taxpayer fails to satisfy one or more of the conditions of this section,
the Tax Commissioner may, at the request of the taxpayer and at the Commissioner’s discretion, treat the
W. Va. Code §11-24-13e election to designate one taxpayer member of the combined group to file a single
return, as being valid.

13e.7.2. In lieu of disallowing a W. Va. Code §11-24-13e election to designate one taxpayer
member of the combined group to file a single return, the Tax Commissioner may allow the taxpayer
members to designate another taxpayer member in substitution for the key corporation originally designated
in the election.

13e.8. Appointment of designated agent for purposes of resolving disputes over membership in a
combined group. -- If the Tax Commissioner determines that one or more corporations which did not join
in the filing of a group return are members of a combined group, or that one or more corporations which
did join in the filing of a group return are not members of the combined group which filed the return, then,
for purposes of resolving disputes over the membership of the combined group and any separate company
item of any corporation, the Tax Commissioner may take other actions as outlined in subdivisions 13e.8.1,
13e.8.2. and 13e.8.3.:

13e.8.1. Notification of deficiency or assessment to corporation which has ceased to be a member
of the combined group. -- If a corporation that made the election to file or was required to join in the filing
of a group refurn has ceased to be a member of the combined group, and if the corporation files written
notice of the cessation with the Tax Commissioner, then the Commissioner upon request of the corporation
shall furnish the corporation with a copy of any notice of deficiency or notice of assessment in respect of
the tax for a group return year for which it was a member of the combined group and information regarding
any notice and demand for payment of the deficiency. The written notice of cessation should be mailed to
the address stated in the instructions to the West Virginia corporation net income tax return. The filing of
the written notification and request by a corporation shall not have the effect of limiting the scope of the
agency of the key member provided for in this section with respect to those tax years during which the
corporation was a member of the combined group for which a group return was filed, and a failure by the
Tax Commissioner to comply with the written request shall not have the effect of limiting the liability of
the corporation.

13e.8.2. If no group return was filed, the corporations may appoint a member of the combined
group as the designated agent solely for purposes of contesting the Tax Commissioner’s determination.
The Commissioner may accept a written representation made by any member of the combined group that
it has been appointed the designated agent. The appointment of a designated agent under this provision
shall not be construed as a concession by either the corporations or the Tax Commissioner regarding the
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proper composition of the combined group. The designated agent appointed under this provision shall have
all rights and responsibilities of a key corporation under this section, including the responsibility to file a
group return for all tax periods beginning on or after the appointment of the key member. The designated
agent appointed under this subsection, shall meet the qualifications of a key member as provided in this
rule, and shall continue to act as designated agent for the combined group under the provisions this section
for all tax periods beginning on or after the appointment of the key member, until the appointment of the
key member is lawfully revoked.

13e.8.3. If a group return was filed, the key member which filed the return shall represent all
corporations which joined in the filing of the group return and all corporations which the Tax Commissioner
asserts are members of the combined group, except that the Commissioner may allow any corporation
which the Commissioner asserts should be added to or eliminated from the combined group included in the
return to represent itself after receipt of a written request from the corporation, And in that case, any
corporation shall be bound by any action taken by the designated agent (including, for example, extensions
of the statute of limitations, settlements, stipulations, or concessions of fact) before the request of the
corporation to represent itself has been accepted by the Tax Commissioner.

13e.9. Liability for combined tax, additions to tax, penalty, and interest.

13e.9.1. Joint and several liability of members of a combined group. -- The taxpayer members
who clected to file a group return are jointly and severally liable for the combined tax, addition to tax,
penalty and interest computed in accordance with the West Virginia Tax Procedure and Administration Act
codified in W. Va. Code §§11-10-1, ef seq..

13e.9.2. Effect of intercompany agreements. -- No agreement entered into by one or more
members of a combined group with any other member of the group or with any other person shall in any
case have the effect of reducing the liability prescribed under this Section, or this rule or W. Va. Code §§11-
24-1, et seq.

13e.9.3. Additions to tax, penalties, and interest. -- If additions to tax, penalties or interest are
imposed under W. Va. Code §§11-10-1, ef seq., with respect to a group return year, the amount shall be
based on the combined tax liability or deficiency for the common taxable year.,

13e.9.3.a. For purposes of applying the addition to tax for failure to file a return:

13e.9.3.a.1. A corporation which erronecusly fails to join in the filing of a group return,
but which timely files a separate West Virginia corporation net income tax return or joins in the timely
filing of a group return for another combined group, shall not be subject to any addition to tax for failure to
timely file the return. In determining whether the separate or group return is timely filed, the separate
taxable year of the corporation or the common taxable year of the taxpayer members included in the group
return the corporation erroneously joined shall be used, rather than the common taxable year of the group
with which the corporation should have filed. Provided that the Tax Commissioner may disallow the group
return under which the Taxpayer should have filed, but failed to file, and require all group members to each
file separately. The Tax Commissioner may disallow the group return under which the Taxpayer filed, in
circumstances where the Taxpayer erroneously filed under the group return of a different combined group
and require all group members of the group under which the Taxpayer erroneously filed to each file
separately. Also the Tax Commissioner may disallow both group returns and require separate filings for
each member of both groups.

13e.9.3.a.2. A corporation which erroneously fails to join in the filing of a group return,
and which fails, without reasonable cause, to timely file a separate West Virginia corporation net income
tax return or to join in the timely filing of a group return for another combined group, shall be subject to
additions to tax for failure to timely file a return computed on the amount of tax shown (or required to be
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shown) due on the group return for its proper combined group. Because it is the duty of the key member,
acting on behalf of the combined group, to include the corporation in the group return, the members of the
combined groups are jointly and severally liable for the amount of the addition to tax.

13e.9.3.a.3. A corporation which erroneously joins in the timely filing of a group return
shall not be subject to additions to tax for failure to file a return but depending on the facts and circumstances
of the case, may be subject to applicable sanctions for failure to pay tax, late filing, tax evasion, fraud or
other applicable administrative or criminal sanctions.

13e.9.3.b. For purposes of applying the addition to tax for failure to timely pay tax:

13e.9.3.b.1. In a case where a corporation or entity erroneously fails to join in the filing of
a group return for a common taxable year, neither that corporation or entity nor the combined group shall
be subject to any failure-to-pay addition to tax under the West Virginia Tax Procedure and Administration
Act, if timely payment is made of the tax shown on a separate return filed by the corporation or on a group
return in which it erroneously joins in filing for each taxable year ending with or within the common taxable
year. Unless there is reasonable cause for the failure of the corporation or entity to join in the filing of the
group return, the corporation or entity and the combined group may be jointly and severally liable for the
addition to tax for failure to pay any additional amount which would have been shown on the group return
had the corporation or entity been included. Depending on the facts and circumstances of the case the
Taxpayer may be subject other applicable administrative or criminal sanctions.

13¢.9.3.b.2. A corporation or entity which erroneously fails to join in the filing of a group
return for a common taxable year or which joins in the filing of a group return, for the taxable year ending
with or within the common taxable year, and which also fails to timely pay the tax shown on the return,
shall be subject to additions to tax under the West Virginia Tax Procedure and Administration Act only for
failure to pay the tax shown on the return it actually files or joins in filing. Unless there is reasonable cause
for the failure of the corporation or entity to join in the filing of the group return, the corporation and the
combined group may be jointly and severally liable for an addition to tax under the West Virginia Tax
Procedure and Administration Act for failure to pay any additional amount which would have been shown
on the group return had the corporation been included. Depending on the facts and circumstances of the
case, the Taxpayer may be subject other applicable administrative or criminal sanctions.

13e.9.3.b.3. If a corporation erroneously joins in the filing of a group return, neither the
corporation nor the combined group shall be subject to the addition to tax under the West Virginia Tax
Procedure and Administration Act for failure to pay any tax required to be shown on a separate company
return and the combined group shall not be subject to addition to tax under the Act for failure to pay any
increase in tax resulting from the exclusion of the corporation from the combined group if the tax timely
paid with the original group return exceeds the total tax required to be shown on the correct returns.
Depending on the facts and circumstances of the case, the Taxpayer may be subject to other applicable
administrative or criminal sanctions.

13e.9.3.c. For purposes of applying the addition to tax for negligence imposed by the West
Virginia Tax Procedure and Administration Act or the addition to tax for fraud imposed by that Act, in any
case in which a corporation erroneously joins or fails to join in the filing of a group return, the addition may
be imposed on any deficiency resulting from the error, without taking into account any overpayment which
may have resulted from the error.

Example. Corporations A, and B meet all the requirements of a unitary business combined
group. Corporations A and B cannot be included in the same unitary business group as their non-unitary
affiliate Corporation C. On a separate-return basis, Corporation A has a West Virginia net loss of $500,
Corporation B has West Virginia net income of $300 and Corporation C has West Virginia net income of
$700. Corporations A and C file a group return reporting combined West Virginia net income of $200,
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while Corporation B files a separate return reporting West Virginia net income of $300. On audit, the Tax
Commissioner corrects the liabilities by combining Corporations A and B, which eliminates Corporation
B’s separate return income and entitles them to a refund of the taxes paid by Corporation B, and by
determining a separate return deficiency for Corporation C. If the combination of Corporations B and C
on the original return was due to negligence or an intent to defraud, Corporation C will be subject to the

applicable addition to tax on its entire deficiency without regard to the overpayment made by Corporation
B.

13e94. Interest. -- If interest is imposed under the West Virginia Tax Procedure and
Administration Act, with respect to a group return year, the amount shall be based on the separate tax
liability, deficiency underpayment or overpayment of the group return members for the common taxable
year.,

13e.2.5. Combined amended returns.

13e.9.5.a. If an election to file a group return is in effect for a taxable year and that election is
subsequently revoked for that year because the group is not a unitary business, the key member may not
file a group amended return. If a group files what it believes to be a correct group return and it is later
determined that the group is not engaged in a unitary business, the key member shall not file a group
amended return. Instead, in either instance, the key member and each corporation which joined in the filing
of the group return shall file a separate amended return. In computing the tax due on any amended return,
the filer shall take into account all payments, credits, and other amounts (including refunds) actually paid
by, or to, the filer, or applied by, or for, the filer under the erroneously filed group return.

13e.9.6. Ineligible member. -- If a change in liability relates to the removal from the group return
of a member that was not eligible to be included in the group return, or of a taxpayer which could not be
required to be a part of the group (e.g., a corporation which was not engaged in a unitary business with the
combined group members), the key member shall file a group amended return and the ineligible taxpayer
member shall file a separate amended return.

13e.9.7. If a corporation erroneously fails to join in the filing of a group return, the key member
shall file an amended group return adding the corporation and, if a separate return was filed by the
corporation, the corporation shall file an amended separate retum showing no net income, overpayment, or
underpayment, and stating that the corporation has joined in the filing of a group return.

13e.10. Application. -- This section applies to taxable years beginning afier December 31, 2008.
§110-24-13f. Reserved for future use.
§110-24-13g. Treatment Of Certain Charitable Expenses.

13g.1. When a charitable expense is incurred by a member of a combined group, the threshold question
is whether the charitable contribution was paid from nonbusiness income, from business income that is
unitary group business income, or from business income that is not unitary group business income. If the
contribution was of property other than money, the question becomes whether the property was an asset
that generated nonbusiness income, unitary group business income, or other business income from a
separate line of business. In the event the property generated no income, the preceding sentence shall be
applied as if the property generated income. Only when the charitable expense, or any part of the expense,
was not paid from nonbusiness income or from business income that is not unitary business income, may
the expense, or the portion of the expense, not paid from nonbusiness income, or from business income that
is not unitary group business income, be applied against unitary group business income as provided in
subsection 13g.2. of this section.
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13g.2. When the charitable expense incurred by a member of a combined group was paid from unitary
group business income then, to the extent allowable as a deduction pursuant to IRC §170, it shall be
subtracted first from the business income of the combined group, subject to the income limitations of IRC
§170 applied to the entire business income of the group and any remaining amount shall then be treated as
a nonbusiness expense allocable to the member that incurred the expense, subject to the income limitations
of IRC §170 applied to the nonbusiness income of that specific member. If nonbusiness income is less than
the nonbusiness charitable expenses, the difference may be carried forward, Any charitable deduction
disallowed under the foregoing rule but allowed as a carryover deduction in a subsequent year, shall be
treated as originally incurred in the subsequent year by the same member this subsection shall apply in the
subsequent year in determining the allowable deduction in that year.

13g.3. This section applies to contributions made during a taxable year beginning after December 31,
2008.

§§110-24-14 through 19. Reserved for future use.
§110-24-20. Report of Change In Federal Taxable Income,
20.1. General rule.

20.1.a. If the amount of a taxpayer’s federal taxable income reported on its federal income tax
return for any taxable year is changed or corrected by the United States Internal Revenue Service or other
competent authority, or as the result of a renegotiation of a contract or subcontract with the United States,
the taxpayer shall file an amended West Virginia return to report the change or correction in federal taxable
income within the time specified in W. Va. Code §11-24-20, after the final determination of the change,
correction or renegotiation, or as otherwise required by the Tax Commissioner, and shall concede the
accuracy of the determination or state in which it is erroneous, except as otherwise provided in this section.

20.1b. Any taxpayer filing an amended federal income tax return shall also file an amended
corporation net income tax return within the time specified in W. Va. Code §11-24-20 and shall give the
information as required by the Tax Commissioner.

20.2. Amended combined report. -- When the taxpayer files an amended return as provided in this
section, and the taxpayer is a member of a combined group engaged in unitary business activity in this
State, the taxpayer shall file with the amended return an amended combined report for the combined group.

20.3. Amended group return. -- The general rule provided in subsection 20.1. of this section applies
when the taxpayer files its annual return on a separate company basis. For a taxable year beginning after
December 31, 2009, a taxpayer engaged in unitary business activity in this State that shall file an amended
return as provided in W. Va. Code §11-24-20 and in this section, which filed under a group return as
provided in W. Va. Code §11-24-13e for the tax year at issue, may not file a separate amended retumn.
Instead, the key member which filed the group return which included the taxpayer as one of the group filers,
shall file an amended group corporation net income tax return for the tax year at issue. The key member
shall attach to the amended group return an amended combined report for the combined group engaged in
unitary business activity in this State.

§8§110-24-21. through 25. Reserved for future use.
§110-24-26. Priority Of Tax In Distributions Of Property And Estates.
26.1. In the distribution, voluntary or compulsory, in receivership, bankruptcy or otherwise, of the

property or estate of any person, all taxes due and unpaid under W. Va. Code §11-24-1, et seq. shall be
paid from the first money available for distribution in priority to all claims and liens except taxes and debts
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due the United States which under federal law are given priority over the debts and liens created by W. Va.
Code §§11-24-1, et seq. Any person charged with the administration or distribution of the property or estate
who violates the provisions of this section shall be personally liable for any taxes accrued and unpaid under
W. Va. Code §11-24-1, ef seq. which are chargeable against the person whose property or estate is in
administration or distribution.

26.2. There is a priority for all unpaid corporation net income tax in distributions of the property or
estate of any person, and the tax shall be paid from the first money available for distribution in priority to
all other claims and liens, except taxes and debts due the United States.

26.2.a. The distribution of property subject to federal tax liens is subject to the priority of the liens
provided in the Internal Revenue Code.

26.2.b. The distribution of property in federal bankruptcy proceedings is subject to the priorities
of debts and liens provided in the United States Bankruptcy Code (11. U.S.C. §101, ef seq.).

26.2.c. This priority applies to the amount of tax, interest, additions to tax, and penalties.

26.3. The priority applies to all distributions of the property or estate of any person. A "distribution”
of property of an estate is the sale or transfer of the property, or the disbursement of money resulting from
the sale or transfer of the property or estate of any person. Distributions include, but are not limited to, the
transfer of property or disbursement of proceeds of sales of property by any executor, administrator,
receiver, trustee, fiduciary, special commissioner, or any public officer under judicial process; and
distributions in any proceedings such as bulk sale, liquidation sale, estate sale, assignment for the benefit
of creditors, interpleader action, and administrative or judicial proceeding for the dissolution of a
partnership or corporation.

26.4. The priority does not apply to transactions that do not constitute distributions of property. These
transactions include: the sale or transfer of property in the ordinary course of the business of the owner of
the property; the sale or transfer of any property by the owner; or consideration payable to the owner by the
purchaser or transferce.

26.5, This priority applies to the distribution of all property, including but not limited to real property
or any interest in the real property; tangible personal property, including fixtures, equipment, machinery,
furniture, and vehicles; intangible property, including accounts receivable, contract rights, bank accounts,
stocks, bonds; and the proceeds from the sale or liquidation of the property.

26.6. This priority requires payment of the tax from the first money that is available for distribution to
lienors, creditors, beneficiaries, or any other person, after payment of costs, commissions, fees, and any
other expenses incurred in the preservation, storage, liquidation, or transportation of the property or estate.

26.7. The debt or claim for taxes has priority over all claims and liens, except debts due the United
States.

26.7.a. Claims subject to this priority include any debt or obligation, liquidated or unliquidated,
that does not constitute a lien upon the property or estate.

26.7.b. Liens subject to this priority include any charge or encumbrance on the property or estate
for payment of any claim, debt or obligation, such as a deed of trust, judgment lien, security interest, vendors
lien, execution lien, tax lien, mechanics lien, landlords lien and municipal lien.

26.7.c. The priority of the corporation net income tax debt in these distributions is not determined
by the presence or absence of a perfected notice of tax lien, by the presence or absence of a perfected lien
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securing any competing claim or debt, or by the order in which any competing liens were perfected.

§110-24-27. "Safety Zones" Bar Imposition Of Additions To Tax For Underpayment Of Estimated
Tax.

27.1. In General. - Additions to tax will not be imposed for any underpayment of any installment of
estimated tax if, on or before the date prescribed for payment of the installment (determined with regard to
any authorized extension of time for payment), the total amount of all payments of estimated tax made
equals or exceeds the least of the amounts due under "Safety zones" set forth in this section.

27.1.a. Safety zone 27.1.a.. - The amount of tax due with the annual return is five hundred dollars
($500) or less.

27.1.b. Safety zone 27.1.b.- The amount of tax due with the annual return is ten percent {10%) or
less of the tax liability for the taxable year.

27.1.c. Safety zone. B For tax years beginning on or after January I, 2010 -- The amount of tax
which would be due if computed using current year rates, exemptions, and credits rather than being based
on the facts and law applicable to the West Virginia corporation net income tax return for the preceding
year. This safety zone avoids additions to tax if the total payments of estimated tax already made by the
installment date are at least equal to an amount which would have been required on that installment date if
the estimated tax was determined based on the facts shown on the previous year’s return and the previous
year’s law, but using current year rates, exemptions, and credits, In this safety zone, the following rules

apply:
27.1.c.1. Nonrecurring items of income and deductions are not to be excluded; and

27.1.c.2. An entity that did not file a West Virginia corporation net income tax return for the
preceding tax year cannot use this safety zone.

27.1.d. Application of safety zones to short tax years. B For purposes of this subsection and
subsection 27.2. of this rule, additions to tax for an underpayment of estimated tax are equally applicable
to short tax years where a declaration of estimated tax is required to be filed. In computing the safety zones
for short taxable years, the estimated tax (whether based on that shown on the previous year’s return, based
on the previous year’s facts, or based on annualized current income) is reduced by multiplying the estimated
tax for a full year by the percentage which the number of months in the short tax year bears to twelve (12).

27.1.e. For purposes of this subsection and subsection 27.2. of this rule, if the tax rates for the
current year have changed from those in effect for the preceding year, the estimated tax shall be computed
using current rates.

27.1.f. Safety zone requirements. - For purposes of this subsection and subsection 27.2. of this
rule, safety zone requirements shall be satisfied on each installment date to avoid the imposition of additions
to tax on an underpayment of estimated tax as of the installment date. For purposes of this rule, it is
presumed that a taxpayer’s West Virginia taxable income is received in equal installments throughout the
taxable year. The taxpayer bears the burden of proof to establish that the West Virginia taxable income
was received during the taxable year in some other manner.,

27.2, Transition period safety zones. The combined reporting requirements of W. Va. Code §§11-24-
1, ef seq. apply for tax years beginning on and after January 1, 2009. Safety zones set forth in this
subsection apply only with relation to estimated payments made for the first tax year beginning on or after
January 1, 2009,
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27.2.a. For purposes of safety zones set forth in this subsection, the terms *a previous tax year” or
“a previous year” mean the tax year immediately preceding the first tax year beginning on or after January
1, 2009.

27.2.a.1. Additions to tax will not be imposed for any underpayment of any installment of
estimated tax if, on or before the date prescribed for payment of the installment (determined with regard to
any authorized extension of time for payment), the total amount of all payments of estimaied tax made
equals or exceeds the least of the amounts due under "Transition period safety zones" set forth in this
subsection.

27.2.b. Transition period safety zone 27.2.b B This safety zone applies for a Taxpayer who filed
separately for the tax year immediately preceding the first tax year beginning on or after January 1, 2009,
but not on a combined reporting basis. This safety zone is available only for the first tax year beginning on
or after January 1, 2009:

27.2.b.1. For any entity who filed separately for the tax year immediately preceding the first
tax year beginning on or after January 1, 2009:

27.2.b.2. If the previous tax year was a full 12 month tax year;

27.2.b.3. If the amount of tax shown for the previous year has not been adjusted, redetermined
or the subject of an assessment or other challenge by the Tax Commissioner; and

27.2.b.4. If total payments of estimated tax made by each installment date for the first tax year
beginning on or after January 1, 2009, are at least equal to the amount which would have been required on
that installment date if the estimated tax was the amount of tax shown on the previous year’s West Virginia
corporation net income tax return, then this safety zone applies, except that:

27.2.b.5. If the annual return for the preceding year is not filed on or before the due date,
including extensions of time to file, of the annual return for the preceding year, then the declaration of
estimated tax for the current tax year cannot be based on last year’s tax, and this safety zone does not apply;
and

27.2.b.6. If the preceding taxable year was a short year, estimated tax for the current year will
be computed on an annualized basis. For purposes of this safety zone, the pro forma amount of tax that
would have been shown on the preceding tax year’s West Virginia corporation net income tax return, on a
recomputed separate filing basis, shall be computed on an annualized basis. The requirements of paragraphs
27.2.b.3. through 27.2.b.5 of this rule shall be met for the short year in order for this safety zone to apply.
The annual tax payable for the current year and the estimated tax for the current year will not be reduced
because the previous year was a short year.

27.2.c. Transition period safety zone 27.2.c -- This safety zone applies for a Taxpayer who filed
as part of a consolidated filing unit, composite filing unit or group filing unit other than a combined
reporting or unitary group for the tax year immediately preceding the tax year beginning on or after January
1, 2009. This safety zone is available only for the first tax year beginning on or after January 1, 2009:

27.2.c.1. For any entity that filed corporation net income tax as a component member of a
consolidated, composite or group filing unit other than a combined or unitary filing group:

27.2.c.2. If the previous tax year was a full 12 month tax year; and

27.2.c.3. If the previous year amount of tax shown has not been adjusted, or redetermined or
the subject of an assessment or other challenge by the Tax Commissioner; and
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27.2.c4. If total payments of estimated tax made by each installment date are at least equal to
the amount which would have been required on that instaliment date if the estimated tax was determined
based on the pro forma amount of tax that would have been shown on the pro forma previous year’s West
Virginia corporation net income tax return, determined on a recomputed separate filing basis for the
Taxpayer but not on a combined reporting basis, then this safety zone applies, except that:

27.2.c.5. If the annual return for the preceding vear is not filed on or before the due date,
including extensions of time to file, of the annual return for the preceding year, then the declaration of
estimated tax for the current tax year cannot be based on last year’s tax, and this safety zone does not apply;
and

27.2.c.6. Hf the preceding taxable year was a short year, estimated tax for the current year will
be computed on an annualized basis. For purposes of this safety zone, the pro forma amount of tax that
would have been shown on the preceding tax year’s West Virginia corporation net income tax return, on a
recomputed separate filing basis, but not on a combined reporting basis, shall be computed on an annualized
basis. The requirements of paragraphs 27.2.¢.3 through 27.2.¢.5 of this rule shall be met for the short year
in order for this safety zone to apply. The annual tax payable for the current year and the estimated tax for
the current year will not be reduced because the previous year was a short year.

27.2.d. Transition period safety zone 27.2.d -- This safety zone applies for a Taxpayer who filed a
separate tax return, but as a component member of a unitary, or combined reporting group for the tax year
immediately preceding the first tax year beginning on or after January 1, 2009. This safety zone is available
only for estimated payments made for the first tax year beginning on or after January 1, 2009.

27.2.d.1. This safety zone applies with relation to taxpayers that filed a separate tax return, but
as a component member of a unitary, or combined reporting group, for the tax year immediately preceding
the tax year beginning on or after January 1, 2009:

27.2.d.2. For any entity that filed corporation net income tax as a component member of a
unitary, composite or group filing unit:

27.2.d.3. If the previous tax year was a full 12 month tax year;

27.2.d.4. The amount of tax shown for the previous year has not been adjusted, redetermined
or the subject of an assessment or other challenge by the Tax Commissioner;

27.2.d.5. If the unitary or combined reporting group remains the same for the first tax year
beginning on or after January 1, 2009, as the previous tax year, and

27.2.d.6. If total payments of estimated tax made by each installment date are at least equal to
the amount which would have been required on that instaliment date if the estimated tax was computed
based on the amount of tax shown on the previous year’s West Virginia corporation net income tax return,
then this safety zone applies, except that:

27.2.d.7. If the annual return for the preceding year is not filed on or before the due date,
including extensions of time to file, of the annual return for the preceding year, then the declaration of
estimated tax for the current tax year cannot be based on last year’s tax, and this safety zone does not apply;
and

27.2.d.8. If the preceding taxable year was a short year, estimated tax for the current year will
be computed on an annualized basis. The requirements of paragraphs 27.2.d.4. through 27.2.d.7 of this
rule shall be met for the short year in order for this safety zone to apply. The annual tax payable for the
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current year and the estimated tax for the current year will not be reduced because the previous year was a
short year.

27.2.e. Transition period safety zone 27.2.e -- This safety zone applies for a Taxpayer who filed
as a component member of a composite tax return or group tax return, and as a component member of a
unitary, or combined reporting group for the tax year immediately preceding the first tax year beginning on
or after January 1, 2009, and who will likewise file as a component member of a composite tax return or
group tax return, and as a component member of a unitary, or combined reporting group for the first tax
year beginning on or after January 1, 2009. This safety zone is available only for estimated payments made
for the first tax year beginning on or after January 1, 2009.

27.2.e.1. This safety zone applies with relation to Taxpayers that did not file a separate return
in the previous year, and who instead filed as a component member of a composite tax return or group tax
return filing unit, and as a component member of a unitary, or combined reporting group for the tax year
immediately preceding the tax year beginning on or after January 1, 2009:

27.2.e2. For any entity that filed corporation net income tax as a component member of a
composite tax return or group tax return, and as a component member of a unitary, or combined reporting
group filing unit for the tax year immediately preceding the tax year beginning on or after January 1, 2009:

272.e.3. If the previous tax year was a full 12 month tax year;

27.2.e.4. The amount of tax shown for the previous year has not been adjusted, redetermined
or the subject of an assessment or other challenge by the Tax Commissioner;

27.2.e.5. If the unitary or combined reporting group remains the same for the first tax year
beginning on or after January 1, 2009, as the previous tax year;

27.2.e.6. If the component membership of the composite tax return or group tax return remains
the same for the first tax year beginning on or after January 1, 2009, as the previous tax year; and

27.2.e.7. If total payments of estimated tax made by each installment date are at least equal to
the amount which would have been required on that installment date if the estimated tax was computed
based on the amount of tax shown on the previous year’s West Virginia corporation net income tax return,
then this safety zone applies, except that:

27.2.¢.8. If the annual return for the preceding vear is not filed on or before the due date,
including extensions of time to file, of the annual return for the preceding year, then the declaration of
estimated tax for the current tax year cannot be based on last year’s tax, and this safety zone does not apply;

27.2.e.9. If the preceding taxable year was a short year, estimated tax for the current year will
be computed on an annualized basis. The requirements of paragraphs 27.2.e4. through 27.2.d.8 of this
rule shall be met for the short year in order for this safety zone to apply. The annual tax payable for the
current year and the estimated tax for the current year will not be reduced because the previous year was a
short year.

27.2f. Transition period safety zone 27.2.f. -- This safety zone applies for a Taxpayer who filed
as a component member of a composite tax return or group tax return, and as a component member of a
unitary, or combined reporting group for the tax year immediately preceding the first tax year beginning on
or after January 1, 2009, and who will file separately as a component member of a unitary, or combined
reporting group for the first tax year beginning on or after January 1, 2009. This safety zone is available
only for estimated payments made for the first tax year beginning on or after January 1, 2009.
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27.2.f.1. This safety zone applies with relation to Taxpayers who filed as a component member
of a composite tax return or group tax return filing unit, and as a component member of a unitary, or
combined reporting group for the tax year immediately preceding the tax year beginning on or after January
1, 2009, and who will file separately as a component member of a unitary, or combined reporting group for
the first tax year beginning on or after January 1, 2009;

27.2£2. For any entity that filed corporation net income tax as a component member of a
composite tax return or group tax return, and as a component member of a unitary, or combined reporting
group filing unit, and who will file separately as a component member of a unitary, or combined reporting
group for the first tax year beginning on or after January 1, 2009:

27.2.£3. If the previous tax year was a full 12 month tax year,

27.2.£4. The amount of tax shown for the previous year has not been adjusted, redetermined
or the subject of an assessment or other challenge by the Tax Commissioner;

27.2.e.5. If the unitary or combined reporting group remains the same for the first tax year
beginning on or after January 1, 2009, as the previous tax year; and

27.2.£6. If total payments of estimated tax made by each installment date are at least equal to
the amount which would have been required on that installment date if the estimated tax was determined
based on the pro forma amount of tax that would have been shown on the pro forma previous year’s West
Virginia corporation net income tax retwrn, determined on a recomputed separate filing basis for the
Taxpayer and on a combined reporting basis, then this safety zone applies, except that:

27.2.£7. If the annual return for the preceding year is not filed on or before the due date,
including extensions of time to file, of the annual return for the preceding vear, then the declaration of
estimated tax for the current tax year cannot be based on last year’s tax, and this safety zone does not apply;
and

27.2.£.8. If the preceding taxable year was a short year, estimated tax for the current year will
be computed on an annualized basis, The requirements of paragraphs 27.2.f.4. through 27.2.f7. of this
rule shall be met for the short year in order for this safety zone to apply. The annual tax payable for the
current year and the estimated tax for the current year will not be reduced because the previous year was a
short year.
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Sistes with Commereial Domicile Apportionment Sourchng - 7/2621

Missouri - General apportionment datute SBE84 epacted in 2018 and Custormner Location/
Conmmercial Domicile apporfionment for broadeasters Rule adopted in Decembier, 2020, October
2020 Proposed Ruk ‘:Pagﬁ:a GUB-9 Missnurl Seerstary of Stete Heglgor (na.gos) | FPage 267 Fina

Rule adopted, one minor change fo the du‘u‘;{mn of broadeaster Missourt Seorsteryof Skae Replster

Michigan - In 2007, Michigan enacted market-based sourcing for apporiionment prrposes. Shortly
thereafier, the Sfate adopted a statute ender which broadeasters apportion both advertising
revenues gnd the Doense fees eamed from cable and satellite systern operators and Intemgt
distributors based on the commicraial domicile of the advertiser or Heensse, Mick, Comp. Laws
Ann Section 208 130820}

Hiinols - Similar to Michigan, subsequent to the enactment of market-based sourcing for
apportionment purposes 1n 2009, additional legisiation was enacted which clarified how the
market-based sourcimg slatutes apphied to broadeasiers. This statute provides that advertising
income and license fees earned from cable and satellite systemn operators and Internet disiributors
ave sourced to the principal place of business of the Networks’ divect customers (1.e., commercial
domietle}. TLCS 57304(a)(3)B-1)(1), (B-2). (B-7) and {C-5).

fowa - in 2015, Towa enacted a statute to tepeal a 25-vear old viewing audience-bdsed
apporttonment formula. The Governor and the legislature recognized that the viewing audience
method was outdated given the significant changes in the rapidly evolving ways in which
television content is seen. The new law modernizes the method for sourcing receipts within and
without Iowa based on the commercial domicile of customers (i.e., advertisers, cable and satellite
operators and Internet distributors.

Florida - Florida has issued two rulings which conclude that the taxpayer's cable program
networks should source both their advertising revenues and license fees from their distributors o
Florida when the taxpayer’s cusiomers (advertisers, cable and saiellite operators, Internet
distributors) are focated in Florida. The rudings indicate that a taxpayer’s customers are considered
to be located in Florida when the principal place from which their trade or business is directed or
managed 13 within Florida {i.e., their commercial domicile). Florida Technical Assistance
Advisement, No, 13C1-004.{May 21, 2013); Florida Technical Assistance Advisement, No. 11C1-
008 (Sep. 15, 2011).

Texas - House Bill 2896 was gnacted in 2015, which provided certainty regarding apportionment
for licensing fees. The new provision provides the apportionment of receipts frore the distribation



of television programming by mational and Jocal broadceasters sinlar to the method for
{‘pp(}rti(mi““ receipts from ofber intangible property under Texas law. It adds 8 new section o the
Texas Tax Code Section 171,106 to arify thal receipts from the distibution of programming by
Texas television stations and national cable and television networks should be apportioned based
on the “location of the payer rule,” Le., the state of Incarporation’ formation of the cable system
operators and divect broadeast satellite aperamrs;

Loulsiana - Louisiana enacted cornmercial domicile based apporiionmient - Act 381 of 2011
following protracted audifs and ltigation regarding appheation of the audience apporiionment
statwde, Louisiang Code R.8, 47287 95K} and SO6{A N 1) e), relative to corporation income and
feanchise tax.

Tennessee - Tennessee enacted goneral marketsourcing legislation i 2015 (HLB. 644 for tax years
beginning on or after 771/2016), and posted rules for public comunuvent in February, 2016, In
September, 2016 the state’s rules became effective and inchuded MPAA's commercial domicile
apportionment for broadeasters, Tenn. Comap, Rules & Regs, § 1320-06-011-,42

Rhode Island - Leuislation enacted in June 2014 established mandatory onitary combined
reporting, single sales factor apportionment, and maurket-based sourcing, The statute directed the
Rhode Istand Depariment of Revenue to pronuilgate regulations. The Department’s regulations,
adopted it 2015, endorse the coneept that a broadcasters” “market”™ for corporate tax
apportionment should be based on fhe location of their direct customers, f.e., thelr coramercial
domicile. Once the state transiboned to market sourcing they rejecled the previously existing
audience apporbonment methodology., Rhode Island - Market Sowrcing Auporbionment
Broadoasiers

Kentueky ~ Kentucky enacted market sourcing legislation in 2018 and regulations have been
approved, which would adopt a conunercial domicile qppmtimum:m method for broadeasters.
Took effect May 3, 2019 hipe/ppe Jesishnure vy eov ns ka1 D30 162 W0 i

Wisconsin — FEnacted Commercial Domicile apportionment for broadcasters in 2017 -
71.25(9(dh}, (d}) and (g).
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North Carolina - Enacted Customer Location/Commercial Domicile based apportionment for
broadcasters - SB 557 in 2019.



Ntaves whth Conmumereial Bomdeile Apnortionment Sourcine — 7/20231

Migsourt - General apportionment statote SESE4 enscted 1 2018 and Customer Location/
Commercial Donicile apportionment lor broadeasiers Rule adopted in December, 2020, October
2020 Proposed Rules Pages 16089 Missour Secretary of Siste, Bevtsior {mo.gov) 5 Page 267 Final

Rule adopted, one minor change to the definiiion of broadeaster Missoor Seoretacy of State Register

Hlichigan - In 2007, Michigan enacted market-based sourcing for apportioniment purposes. Shortly
thereafter, the State adopted a statute tnder which broadeasters apportion both advertising
revenues and the Hcepse fees earned from cable and satellite gysteny operators and Internet
distributors based on the covwnercial domicile of the adveriiser or licenses, Mich, Comp, Laws

Ann, Section 208.1305(20)

Hiinois - Similar to Michigan, subsequent to the enachment of market-based sourcing for
apportioment purposes in 2009, additional legislation was enacted which clanfied how the
market-based sourcing statutes applied to broadcasters. This statote provides thal advertising
income and {icense fees camed from cable and sateliite system operators and Internet distribulors
are sourced to the principal place of business of the Networks” direct customers {i.e., conunercial
domicile), TLCS §/304() 3N B-1)(1), (B8-2), {B-7) and {C-5).

fowa - In 2013, lowa enacted a slalute to repeal a 23-year old viewing asdience-based
apportionment formula. The Governor and the legislatare recopmized that the viewing sudience
method was outdated given the significant changes in the rapidly evolving ways in which
television content is seen. The new law modernizes the method for sourcing receipts within and
without lowa based on the commercial domicile of customers (i.e., advertisers, cable and satellite
operators and Internet distributors,

Florida - Florida has issued two rulings which conclude that the taxpayer’s cable program
networks should source both their adverising revenues and license fees from their distiibutors to
Flarida when the taxpayer’s customers {advertisers, cable and satellite operators, Internet
distributors) are located in Florida. The rulings indicate that a taxpayer’s customers are considered
ta be located in Florida when the principal place from which their trade or bosiness is directed or
managed is within Florida (i.e., their comwmercial domicile). Florida Techmical Assistance
Advisement, No. 13C1-004 (May 21, 2013); Florida Technical Assistance Advisement, No. 11C1-
008 {Sep. 15,201 1).

Texas - House Bill 2896 was enacted in 2015, which provided certainty regarding apportionment
for licensing tees. The new provision provides the apportionment of receipts from the distribution



of folevision programuning by snaional and local broadeasters similar o the method for
apportioning receipts frosn other indangible property vnder Texas law, Tt adds a new ssetion to the
Texas Tax Code Secbon 171,106 to clanfy that v czpte from the distribution of prograraming by
Texas television slations and national cable and television networks should be apportioned based
an the “location of E:K‘) payor rude)” Le, the state of mcorporation/ formation of _ih- cable sysfem
operators and direct broadeast satellite operatoss.

Lewisiang -~ Lovistana enacted conunercial domiciie baged apportionment ~ Act 381 of 2011
following prodwcted auwdits snd Higation regarding application of the audience apportionnient
statute. Lootstana Code B8, 47:287.95(K) and 606(AN 1} e), relalive to comporation income and
franchise tax.

Teanessee - Tonnessee enacted general mavke! sourcing legislation in 2005 (H.B. 644 for iax years
beginning on or after 7/1/ ’?Ol(x,\, and posted ulex for publie comment m Februagry, 2046, In
Septemmber, 2016 the state’s rules became effective and ncluded MPAAs commercial domicile
apporticnment for broadeasters. Tenn. Comp. Rules & Regs. § 1320-06-01-.42

Rhode Island - Legislaton epacted in June 2014 established mandatory unitary combined
reporting, single sales factor apportionment, and market-based sourcing. The statute directed the
Rhode Island Department of Reverue to promulgate regudations. The Department’s regulations,
adopted in 2015, endorse the concept that a broadeasters’ “market™ for corporate tax
apportionment should be based on the location of their direct customers, i.¢., their commaercial
domicile. Once the state transitioned to markel sourcing they rejected the previously existing
audience apportionment methodology, Rbode Island - Murket Sowrshis Apportionment -
Broageasters

Kentucky - Kentucky enacted market sourcing legislation in 2018 and regudations have been
approved, which weuld adopt a wmmercia,i domicile apportionment method for broadeasters,
Took effvct May 3, 2019 hugsfasns lesishanwe o govilawRar O30 LH R 0 ree pdd

Wisconsin ~ Enacted Conunercial Domictle apportionment for broadeasiers in 2017 -
71.25(9)(dhy, {df) and {g}.
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North Carelina - Enacted Cusiomer Location/Commercial Domicile based apportionment for
broadcasters - SB 557 in 2019,



PUBLIC COMMENTS AND RESPONSES
110CSR24

CORPORATION NET INCOME TAX

The State Tax Department received comments from the Motion Picture Association (“MPA™)
regarding the proposed amendments to 110 C.S.R. 24, the rule for the West Virginia Corporation
Net Income Tax. The comments consisted of a cover letter summarizing the desirability of
amending the proposed rule to adopt commercial domicile apportionment sourcing, a Powerpoint
presentation illustrating changes i broadcast transmission methods justifying adoption of
commercial domicile apportionment sourcing, a list of twelve states that have recently adopted
commercial domicile apportionment, and a copy of the proposed rule with highlighted suggested
changes reflecting adoption of commercial domicile apportionment, all of which are attached and
not repeated herein.

Response:
Upon consideration of the MPA comments, the State Tax Department will not adopt the changes

suggested by the MPA. The changes suggested by the MPA {fall outside the statutory authority
of the Tax Department to determine the sourcing of the use of advertising sales.



